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That is a whopping big pay check! It represents the best guess 
at this time of the year of the total amount of labor income (wage 
and salary disbursements, ete.) which labor will have received during 
“Aha!” some will say, “No wonder prices are high 


1959—$270 billion. 
But that makes the case too simple. 


This is the cause of inflation.” 
Our history shows that the increase in real wages is associated with 
the rise of productivity more so than with the rise of prices. Econ 
omists tell us that wages respond to rising prices and that the history 
of our economy in the past 68 years shows that only real earnings 
have tended to rise substantially more than output per unit of labor 
and capital combined. 


That pay check ts one of the foundation bricks of the economy 


From it, the worker saves and spends—the latter being done for the 


most part by the ever-loving wife of the individual worker whose only 
disappointment is that she doesn't get her hands on the whole check 


first. Uncle Sam beats her to it. 


EDITORIAL STAFF 

Henry L. Stewart, Leo W. Hodel 
Robert G. Palmer, F. D. Check 
M. J. Bach, George H. Harris 
BUSINESS MANAGER 

James L. Jones 

CIRCULATION MANAGER 
Richard H. Lane 





lo this end the JourNAI 


administrative and judi 


7 HE CCH Lanor Law JourNat is published by Commerce Cl 


to promote sound thinking on labor law problems 
will contain a continuing survey of important legislative. 
cial developments and signed articles on subjects pertaining te 
the labor field. The editorial policy will permit frank discussion of all releva 
issues. The views stated are those of the authors and not 
On this basis contributions are invited 


legal problems 


necessarily those ‘ot 


the publish rs 
Subscription price: $10 per year—single copies, $1 

The CCH Lasor Law JourNat is published monthly by Commerce Clearing House 

Inc., 4025 W. Peterson Ave., Chicago 46, Illinois. Second-class postage paid at 

Chicago, Illinois. A change of address should be received 30 days before it is to 

take effect. 


DECEMBER, 1959 VOLUME 10 








ke thagelrenepe peta 8 oe aon 


ee 


Contents for 


DECEMBER e- 1959 
Volume 10 . . . Number 12 
















In This Issue 824 


The Economy 827 
Labor Relations 830 


The Psychoanalysis of Labor Strikes by Joel Morris 833 
The Effect of a Change of Bargaining Representative by Harold C. Petrowitz 845 
The No-Raiding Agreements After Five Years by Joseph Krislov 861 
Dues, Initiation Fees and Union Security by Irving Kovarsky 867 
The New Law of Picketing by Benjamin Wyle 889 
Legislative Decision-Making in Labor Relations by Harry Seligson "895 


Arbitration 
Was employee discharged for inefficiency or to intimidate other workers? 
When testimony of witnesses was conflicting in a discharge-for-pos- 


session-of-liquor case, was circumstantial evidence sufficient? . . . Did 

employees who refused to work forfeit their seniority and other rights? 908 
Rank and File 

Secretary of Labor Mitchell reports on first two months under new law 912 
Annual Index 914 


©) 1959, Commerce Clearing House, Inc., Chicago 46, Illinois 
All Rights Reserved 


Printed in the United States of America 








LO ll 4 ‘ 2 °< 





For you. With this issue the LAsor Law JourNAL is being printed 
in new larger type. At the same time, it has expanded contents and 
added new features and new writers—an unbeatable combination 
to bring you the greatest bargain in new labor ideas and labor law 


news obtainable. 


It is still necessary to differentiate in type size between text and 
footnotes, but both text and footnotes will appear in type that is one 
third larger than that formerly used. Although the type we have 
adopted is larger, we do not intend to shortchange our readers. To 
print in large type is not the only requisite for making text readable. 
We try to express labor concepts in simple sentences made up of 
familiar words. We avoid complex sentences, clauses and words, but 
labor law is a complex subject and often, to correctly state a rule of 
law, these intentions are broken. That is because meaning must take 
precedence over style. By better and more communicative writing, 
we'll bring our readers more ideas and more news in less words but 
in adequate measure. 

It has been said that there is nothing new under the sun. This is 
because man merely discovers what exists. Ideas are; they occur to 
different people at different places, sometimes simultaneously. Ideas, 
like atoms, split off into other ideas. New writers, putting together 
what they have learned from the writings of others, and touching upon 
their own experiences, cause new ideas to spark from old ones. Laws 
governing hours, wages and working conditions are man’s oldest 
* “And on the seventh day God ended His work which He had 
made; and He rested on the seventh day from His work which He 


had done.” (Genesis IT :2) 


“Thou renderest to every man according to his work.” (Psalm 
LXIT :12) 


“Thou shalt not oppress an hired servant that is poor and needy 


ent At his day thou shalt give him his hire .. . neither shall the sun 
go down upon it.” (Deuteronomy XXIV:14 and 15) 


These basic principles have been expanded into laws, rules, regu- 
lations and judicial decisions to govern employer-employee relations 
in a complex, modern economy. Men, actively engaged in industrial 
relations, writing in the Lasor Law JourNat and sharing their knowl- 
edge and experience with the readers, make the JOURNAL the greatest 
bargain in labor ideas and labor news you can buy. 
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What is a strike? We know what a strike does in general terms, 
but just what is a strike in terms of motivation? Some writers call 
strikes “industrial warfare,” but are these situations brought about by 
some deeper emotions which motivate union members to consent to 
the calling of the strike by their leaders? Will some knowledge of 
these psychological factors aid in the avoidance of strikes? Our article 
is a psychoanalyst’s discussion of the underlying psychological factors 
that predispose union members to consent to a strike. Work is one 
of the main problems of life. It should be an outlet for creative 
expression, an opportunity to make a contribution to society, but the 
worker may be frustrated in his desire to do so by society itself. He 
becomes harried with economic anxiety and insecurity. The strike, 
then, becomes a compensatory weapon of labor for labor’s sense of 
inferiority. It may be that it just makes men feel good to cause the 
hurt that strikes bring about. Wages lost through strikes are not 
immediately regained, even when a strike is settled on labor’s terms, 
and those strikers who. distinguish themselves in some phase of strike 
activity are singled out by other strikers often as heros and martyrs 
The article is written by Joel Morris, who is an industrial psychologist 
with professional experience in clinical psychology, psychological test 
ing, personnel recruiting and placement. The article begins at page 833 


Changing the bargaining agent. Every union must face up to the 
eventuality that it can be repudiated by the membership, A word has 
been coined for this called “decertification.” This occurs when the 
signatory union of an existing collective bargaining contract, as the 
collective bargaining agent, is replaced in this capacity by another 
agent through certification by the NLRB. When this happens, a 
number of new problems are immediately created. A recent instance 
of this kind of a problem occurred in California when the musicians 
emploved by the motion picture studios repudiated the America 
Federation of Musicians. The motion picture studios were obligated, 
under a penalty clause, to make payments into a union trust fund 
Should the employers continue such payments until the expiration 
of the contract several months after decertification ? The article begin 
ning at page 845 discusses these problems and their solutions as they 
have been resolved by the NLRB when presented. The author indi 
cates that the problems have not changed, but the NLRB has changed 
in its attitude toward the rights of the parties. Harold C. Petrowitz, 
the author, is acting assistant professor, Graduate School of Business 
\dministration, University of California at Los Angeles. He is also 
a member of the United States Supreme Court bar and the bar of the 


District of Columbia. 


No-raiding agreements. In 1951, the CIO adopted an organiza- 
tional disputes agreement, and their experience in eliminating virtually 
all contests among their signatory unions was highly successful. In 
June, 1954, the AFL and CIO adopted a no-raiding agreement pledg 
ing signatory unions not to solicit each other's membership. The 
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article beginning at page 861 reviews the experience of the past five 
years with disputes arising under this latter agreement. The author is 
Joseph Krislov, who has written articles for this magazine since 1954. 


Dues. Just as taxes are vital to a government, the collection of 
dues is vital to the existence of a union. But the article beginning at 
page 867 looks further than just dues, and examines the state and 
federal laws and interpretative decisions involving “unfair” dues and 
initiation fees. This is quite a large order, but it is thoroughly done 
by Irving Kovarsky, associate professor, School of Business, South 


ern Illinois University, now on a fellowship at Yale. To discuss dues 
and initiation fees is also to discuss time of payment—and this 1s a 
knotty issue, because the NLRB and the courts are in disagreement. 
A compromise in the positions, this writer says, should be possible 
for instance, the Board could rule as to the period of time in which 
employees may tender delinquent initiation fees and dues. 


What the new law does for picketing. The author of the article 
beginning at page 889 says: “. no longer can Americans boast that 
they have a free trade union movement.” He feels that now picketing 
is permitted and protected only so long as it is ineffective. The author, 
Benjamin Wyle, views the restrictions upon recognition and organi 
zational picketing placed by the new law from the vantage point of a 
practical union attorney. He was formerly the general counsel of the 
Textile Workers Union of America and is presently engaged in 
private law practice in New York City. 

He is a member of the Labor Arbitration Committee of the Amer 
ican Bar Association, the Committee on Arbitration and Conciliation 
of the New York County Lawyers Association. He also serves on the 
Law Committee of the American Arbitration Association. 


Intrastate labor relations. Labor-management relations is almost 
wholeheartedly federal law by nature. Even though our economy 
has expanded to the point where more and more firms do business 
across state borders, there still remain within the territorial confines 
of a state thousands of business organizations whose business is purely 
intrastate. The article at page 895 describes the content and operation 
of a typical state labor code, taking Colorado's as its example. Because 
other states have considered adopting labor codes, the Colorado ex 
perience is of great interest to them. The Colorado Labor Peace Act 
recognizes the interests of three entities involved in modern industrial 
relations—those of the public, of the employ er and of the employ ee. 
The purpose of the act is to guarantee the rights of these parties. 
Labor legislation is unquestionably a very controversial subject, but 
the trials and tribulations of Colorado’s act is well worth recounting. 
Labor attacked it with constitutionality and pre-emption clubs. It 
withstood both of these. The author of the article is Harry Seligson, 
professor of management, College of Business Administration, Uni 
versity of Denver. 
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Cost of Living UP. Prices of consumer goods and services rose 0.2 
per cent between September and October, 1959, a 
cording to the Department of Labor’s Bureau of Labor 
Statistics. Increases were recorded for transportation 
and all other major groups of goods and services ex 
cept food, which declined 0.3 per cent. Among the 
nonfood items, durable commodities were up 0.7 per 
cent, while nondurables were up 0.4 per cent and 
services were up 0.3 per cent. 

The Consumer Price Index for October was 125.5 
per cent of the 1947-1949 average. The value of the 


consumer dollar fell to 79.7 cents. 
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industrial DOWN. The index of industrial production declined 
Production slightly in October to 148 per cent of the 1947-1949 


average, one point below the September figure and 
seven points below the peak in June 

Steel mill operations remained at 13 per cent 
of capacity, but with the reopening of the steel mills, 
ingot output rose to 46 per cent in the second week of 
November. Activity in the machinery industries de 
clined only a little from the September record level as 
output of most producers’ durable equipment was main 
tained. Steel shortages curtailed the output of 





some 


metal consuming industries. 


The Economy 





UP. Total civilian employment rose by about 500,000 
between September and October to 66.8 million, de- 
spite the unemployment connected with the steel strike. 
All of this increase occurred among women, many of 
whom entered the labor force to take part-time jobs in 
trades and services. 

Unemployment, however, failed to register any of 
the usual September-October decline, as layoffs in 
steel-using industries mounted sharply. The season 
ally adjusted rate of unemployment increased to 6 
per cent. Insured unemployment was up in 34 states 
with most of the changes being small ones. The larg 
est increases were in New York and Ohio. 
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Manufacturing NO CHANGE. Although an increase in average 
Wages and weekly hours is usual at this time of year, the average 
Hours workweek of production workers in manufacturing 

industries was unchanged at 40.3 hours in October. 

However, the average hourly earnings of produc 
tion workers in manufacturing industries declined 
slightly in October. At $2.21 they were below the 
levels of last spring, but seven cents above October, 
1958. 

Consequently, the average weekly earnings of pro 
duction workers in manufacturing industries also 
dropped—to $89.06, which is $3.89 higher than in Oc- 
tober, 1958. 
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Personal 
income 


on Dollors 


UP. Personal income rose $1 billion in October. Farm 


income registered an increase as did personal income 


and transfer payments. Partially offsetting these gains, 


however, was a small drop in labor income. 


Disposable personal income dropped slightly be- 
tween the second and third quarters. Total consump- 
tion expenditures rose at an annual rate of $2.1 billion. 
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Construction 


Strikes 


Consumer 
Credit 


The Economy 


DOWN. Expenditures for both private nonresidential 
and public construction (seasonally adjusted) declined 
during October. The value of new construction put in 


place during October was 50.8 billion. 


DOWN. Stock prices, according to the Securities and 
Exchange Commission’s index, declined from 417.2 in 
September to 416.4 in October. The Dow Jones clos 


ing industrial average for December 1 was 664.38. 


UP. Approximately 14 million man-days of idleness 
were caused by labor-management disputes during 
September. This was the highest monthly total since 


June, 1952, when another steel strike was in progress. 


UP. Consumer credit outstanding rose about $480 
million in September, compared with almost no change 


in September, 1958. 
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Decisions of Courts and 
Administrative Agencies 








Here’s what the Supreme Court said about the steel strike injunc- 
tion.—The United States Supreme Court upheld the constitutionality 
of the law which provides for injunctions against strikes or lockouts 
imperiling national health and safety. Here is the full text of the 
majority opinion in United States Steelworkers v. U. S., 38 LABOR CASES 
{| 65,904: 


“Per Curiam: The Attorney General sought and obtained in the 
District Court for the Western District of Pennsylvania an injunction 
against the continuation of an industry-wide strike of workers in the 
basic steel industry pursuant to § 208 of the Labor Management Re 
lations Act, 61 Stat. 155, 29 U. S. C. §178. We granted certiorari, 
U. S. —, to review the judgment of the Court of Appeals for the 
Third Circuit, F. 2d [38 Lapor Cases § 65,856], affirming the 
District Court [38 Lapor Cases § 65,844]. In pertinent part, § 208 


provides that if the District Court 
““finds that . . . [a] threatened or actual strike or lock-out 


““(i) affects an entire industry or a substantial part thereof en 
gaged in trade, commerce, transportation, transmission, or communi 
cation among the several States or with foreign nations, or engaged 


in the production of goods for commerce; and 


“‘(ii) if permitted to occur or to continue, will imperil the national 
health or safety, it shall have jurisdiction to enjoin any such strike 
or lock-out, or the continuing thereof, and to make such other orders 
as may be appropriate. 


“The arguments of the parties here and in the lower courts have 
addressed themselves in considerable part to the propriety of the Dis 
trict Court’s exercising its equitable jurisdiction to enjoin the strike 
in question once the findings set forth above had been made. These 
arguments have ranged widely into broad issues of national labor 
policy, the availability of other remedies to the executive, the effect 
of a labor injunction on the collective bargaining process, consider 
ation of the conduct of the parties to the labor dispute in their negoti 
ations, and conjecture as to the course of those negotiations in the 
future. We do not believe that Congress in passing the statute in- 
tended that the issuance of injunctions should depend upon judicial 
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inquiries of this nature. Congress was not concerned with the merits 
of the parties’ positions or the conduct of their negotiations. Its basi 
purpose seems to have been to see that vital production should be 
resumed or continued for a time while further efforts were made to 
settle the dispute. To carry out its purposes, Congress carefully sur 
rounded the injunction proceedings with detailed procedural devices 
and limitations. The public report of a board of inquiry, the exercise 
of political and executive responsibility personally by the President 
in directing the commencement of injunction proceedings, the statu 
tory provisions looking toward an adjustment of the dispute during 
the injunction’s pendency, and the limited duration of the injunction, 
represent a congressional determination of policy factors involved in 
the difficult problem of national emergency strikes. This congres 
sional determination of the policy factors is of course binding on the 
courts. 

“The statute imposes upon the courts the duty of finding, upon 
the evidence adduced, whether a strike or lockout meets the statutory 
conditions of breadth of involvement and peril to the national health 
or safety. We have accordingly reviewed the concurrent findings of 
the two lower courts. Petitioner here contests the findings that the 
continuation of the strike would imperil the national health and 


safety. The parties dispute the meaning of the statutory term ‘national 
health’; the Government insists that the term comprehends the cou 
try’s general well-being, its economic health; petitioner urges that 


simply the physical health of the citizenry is meant. We need not 
resolve this question, for we think the judgment below is amply sup 
ported on the ground that the strike imperils the national safety 

Here we rely upon the evidence of the strike’s effect on specifi 
defense projects; we need not pass on the Government’s contentior 
that ‘national safety’ in this context should be given a broader cor 


struction and application. 


“The petitioner suggests that a selective reopening of some of the 
steel mills would suffice to fulfill specific defense needs. The statut 
was designed to provide a public remedy in times of emergency; we 
cannot construe it to require that the United States either formulat: 
a reorganization of the aff ad industry to satisfy its defense needs 
without the complete reopening of closed facilities, or demonstrate i1 
court the unfeasibility of such a reorganization. There is no room it 
the statute for this requirement which the petitioner seeks to impose 


on the Government 


“We are of opinion that the provision in question as applied her 
is not violative of the constitutional limitation prohibiting courts fron 
exercising powers of a legislative or executive nature, powers no 
capable of being conferred upon a court exercising solely ‘the ju 
dicial power of the United States.’ Keller v. Potomac Elec. Power ( 
261 U. S. 428; Federal Radio Comm’n v. General Elec. Co., 281 U. S 
164. Petitioner contends that the statute is constitutionally invalid 
because it does not set up any standard of lawful or unlawful con 
duct on the part of labor or management. But the statute does 
recognize certain rights in the public to have unimpeded for a time 
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production in industries vital to the national health or safety. It makes 
the U ye States the guardian of these rights in litigation. Cf. United 
States v. American Bell Tel. Co., 128 U. S. 315, 370: Sanitary District 
of Chicago v. United States, 266 U.S. 405. The availability of relief, in 
the common judicial form of an injunction, depends on findings of 
fact, to be judicially made. Of the matters decided judicially, there 
is no review by other agencies of the Government. Cf. Gordon v 
United States, 2 Wall. 561, 117 U. S. 697. We conclude that the statute 
entrusts the courts only with the determination of a ‘case or contro- 
versy’, on which the judicial power can operate, not containing any 
element capable of only legisiative or executive determination. We 
do not find that the termination of the injunction after a specified 
time, or the machinery established in an attempt to obtain a peaceful 
settlement of the underlying dispute during the injunction’s pendency, 
detracts from this conclusion. 


“The result is that the judgment of the Court of Appeals for the 
Third Circuit, affirming that of the District Court, is affirmed. Our 
mandate shall issue forthwith. 

“Tt is so ordered.” 


A dissenting opinion was filed by Justice Douglas, who said: 
“Great cases, like this one, are so charged with importance and feeling 
that, as Mr. Justice Holmes once remarked . . ., they are apt to gener- 
ate bad law. We need, therefore, to stick closely to the letter of the 
law we enforce to keep this controversy from being shaped by the 
intense interest which the public rightfully has in it. 


I am unwilling to aie judicial notice that it requires 
100% of ’ the workers to produc e the steel needed for national defense 
when 99% of the output is devoted to purposes entirely unconnected 
with defense projects. 


“T would reverse this decree and remand the cause to the District 
Court for particularized findings . . . as to how the steel strike im 
perils the ‘national health’ and what plants need to be reopened to 
produce the small quantity of steel now needed for the national ‘safety’. 


This is how it all started: 

On June 30, the collective bargaining agreements between the 
Steelworkers and the steel companies expired, setting into motion the 
following sequence of events: July 15, the strike began; October 9 
President Eisenhower appointed a board of inquiry; October 19, the 
board made its report and the President instructed the Attorney Gen 
eral to seek an injunction; October 21, an injunction was issued 
a federal district court in Pittsburgh; October 21, the Third Circuit, 
acting upon a union appeal, stayed the execution of the injunction 
pending a hearing by the Third Circuit ; October 27, the Third Circuit 
affirmed the injunction, but extended the stay for six days to permit 
a request for review by the United States Supreme Court. 

The Supreme Court promulgated its opinion upholding the Third 
Circuit on November 7, 1959. 
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The Psychoanalysis of Labor Strikes 
By JOEL MORRIS 


This is an unusual treatment of strikes. It does not deal with wages, 
hours or working conditions but, rather, with the psychoanalytic in- 
terpretations of strikes, based upon the theories of Freud and Adler. 
Mr. Morris says that a strike is analogous to Freud's description of 
the rebellion of a son against the father figure; and, in line with 
Adler's teaching, he traces the cause of strikes to an overcompensa- 
tion mechanism in which labor strives for power and recognition, which 
in turn foment difficulties for the individual in his work situation. 


O ECONOMIC FACTORS cause strikes? Some psychoanalysts 

believe that economics (wages and hours) may trip off a strike, 
but that there are other underlying psychological factors that can pre 
dispose labor to strike. These factors may include latent hostility 
toward parents, who can be represented by management and the 
capitalist. The strike may also reflect a reaction against cultural 
coercions of natural impulses, a reduction in group tension by displace 
ment of group aggression, or labor’s economic weapon to compensate 
for its social and economic inferiority. The strike can also be viewed 
as a means by which labor strives for power and recognition, identifies 
with the employer’s managerial powers and shares in his wealth. 


The popular consensus is that labor strikes are called for economic 
reasons—that they reflect demands for higher wages, increased job 
security, job safety, fringe benefits and reduced hours. These may be 
valid reasons, but only represent economic causes for strikes 

The psychoanalyst, whether or not he believes that economics 
causes strikes, is predisposed to view group behavior from a different 
orientation. He attempts to understand the group’s personality and 
its underlying psychological motivations. The reason for group be 
havior may be apparent or hidden. Realizing that what meets the eye 
is not always reality, the psychoanalyst can view the economics of the 
situation as a symptom rather than a cause of strikes. The apparent 
economic cause thus becomes an overt manifestation of deeper, under 
lying psychological motivations. 

During the past 50 years there has been an increase in union mem 
bership and government labor legislation. There has also been an 
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The author's professional experience includes 
psychological research and testing, personnel 


and industrial relations. 


Mr. Morris, who re- 


sides in Philadelphia, has a Master's degree 
in psychology (Southern Methodist University) 
and has prepared personnel training manuals. 





increasing awareness that labor strikes 
can impair our national economy and 
security. 

Much has been written about the 
economic causes (higher wages, re 
duced hours, better working conditions, 
etc.). It would seem that the non- 
economic, underlying psychological 
causes of labor strikes should also be 
understood. This article deals with 
the psychoanalytic motivations behind 
strikes. It some of the 
psychological reasons for strikes and 
Freudian and _ Adlerian 


discusses 


describes 


theory applicable to the analysis of 


strike behavior. 

Sigmund Freud, for instance, in his 
analysis of culture and civilization, 
describes how culture evokes rebel- 
lious and destructive passions in men. 
These rebellious and destructive pas 
sions can be interpreted as latent 
destructive motivations predisposing 
men to strike. Freud’s classic theory 
of the sons’ Oedipean rebellion against 
the father figure is discussed. When 
management is substituted for the 
father figure in this theory, the theory 
provides insights into some of the 
underlying factors that may predis- 
pose men to strike. 

Adler's theory of inferiority-superi- 
ority compensation is also discussed. 
Accordingly, the labor strike is inter 
preted as a mechanism for inferiority 


compensation. It is an economic 
weapon utilized by labor to compen- 
sate for its economic and social in 
feriority. It is a by which 
labor strives for power and recognition. 


weapon 


Review of Literature in Field 
The 


been 


labor strikes have 
the concern of labor and man 
Members of 


written 


causes of 


agement. management 


labor 


and 
labor 


have articles 
books on various 
strikes. However, the literature in the 


field of the psychology of strikes is 


and 
aspects of 


relatively sparse. 


The principal contributions from 
foreign periodicals in the field 
Joseph Bartleib’s “Der Massenstreik 
und die Psychologie der Massen” (Ger- 
many) and M. El Rowi’s “Psychology 


of Strike” (Egypt). 


are 


Bartleib’s article, in German, is an 
essay on the democratic and political ex- 
pressions of workers. 

Rowi’s article discusses the political 
implications of strikes: 

“Persecution, poverty, economic class 
system, etc., Cannot be the direct cause 
\ consciousness of rights 
for a 


for a strike. 


is the essential factor strike. 
Individuals under pressure never re 
volt against powerful classes unless 


pressure is brought to their common 


consciousness.” ? 





*3 Egyptian Journal of Psychology 417 
(1948); also Psychological y {bstracts, Vol. 22, 
No. 3239. 
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American contributions to the field 
are as follows: Bruce V. Moore and 
George W. Hartman, Readings in In- 
dustrial Psychology (1939); George 
W. Hartman, /ndustrial Conflict, A 
Psychological Interpretation (1939) ; 
Arthur Kornhauser, Robert Dubin and 
Arthur M. Ross, Industrial Conflict 
(1954); and Ross Stagner, The Psy- 
chology of Industrial Conflict (1956). 

One of the earliest significant Ameri- 
can contributions to the field is Moore 
and Hartman’s publication. In 1931, 
they compiled this series of essays on 
labor unrest and strikes in their Read- 
ings in Industrial Psychology (New 
York City, D. Appleton-Century Com- 
pany). The articles cover such topics 
as an explanation of strikes, worker 
attitudes, conflicts, solutions and dis 
cussions of why men strike. Other 
aspects pertain to the effects of re 
pression, industrial unrest, and crowd 
conflicts. The editors also included 
articles pertaining to worker job re 
sponsibility and job ownership. 

\ division of the American Psy 
chological Association, “The Society 
for the Study of Social Issues,” pre 
pared, under the editorship of George 
W. Hartman, another book, /ndustrial 
Conflict, A Psychological Interpreta 
tion (New York City, N. W. Cordon 
Company, 1939). It 
series of articles describing industrial 


consists of a 
conflict ; community organization; in 
dividual tensions, needs and satisfac 
tions; an analysis of the parties to the 
industrial conflict ; and the procedures 
for eliminating and dealing with in 
dustrial conflict. 

In 1954, a publication called /ndus- 
trial Conflict (New York City, McGraw- 
Hill was edited by 
Arthur Kornhauser, Robert Dubin 
and Arthur M. Ross. This book de 
scribes the issues concerning 


industrial conflict and investigates the 


Book Company ) 


basic 


roots of industrial conflict. The edi- 


* Stagner, work cited above, at pp. 414-448 
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tors include articles on the motiva 
tional analysis of industrial conflicts, 
the analysis of groups and leadership 
the 


influence 


conflict, and socioeconomic 
forces that industrial con 
flict. One of the book 


devoted to methods of dealing with 


in 


section is 
industrial conflict through legal means, 
managerial measures and social con 


Dubin and 


trol. Kornhauser, Ross 
also include an analysis of industrial 
conflict in other societies and 
pectus of industrial conflict 


present and the future. 


a pros- 
in the 

Recently, a new book was added to 
the field of the psyé hology of strikes 
The author The 
name of the book is The Psychology 
of Industrial Conflict (New York City, 
John Wiley & Sons, Inc., 1956). Stag 


ner approaches industrial conflict from 


is Ross Stagner. 


a purely psychological viewpoint. He 
presents an analysis of industrial con 
flict with concepts taken from indus 
trial, social and clinical psychology. 
ression and 
Man 
the 


an 


I 
agg 


Perception, motivation, 


group behavior are analyzed 


agement and union tactics and 


accommodation are also 


process 
alyzed from a psychological approach. 
One « hapter is devoted toa psyé holo 
gical analysis of strikes.* The issues, 
causes and tactics used in strikes are 


discussed. 

\side from the psychological an 
the 
aspects of strikes might be 
gated. A few of the leading books in 
this field include: William Z. F 
Strike Strategy (Chicago, The Trade 
Union Educational League, 1926); 
E. T. Hiller’s The Strike, A Study in 
Collective Action (Chicago, The Uni 
versity of Chicago 1928) ; 
John I. Griffin’s Strikes, A Study in 
Ouantitative (New York 
City, Columbia University Press, 
1939); W. Lloyd Warner and J. O. 
Low, The Social System of the Modern 


alvsis of strikes, socioeconomic 


investi 


ster’s 


Press, 


Economics 
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Factory (New Haven, Yale University 
Press, 1947); K. G. J. C. Knowles, 
Strikes, A Study in Industrial Conflict 
(1952); Alvin W. Gouldner, Wildcat 
Strike (The Antioch Press, 1954) ; and 
Neil W. Chamberlain, Social Responsi- 
bility and Strikes (New York City, 
Harper & Brothers, 1953) and The 
Impact of Strikes. Their Social and 
Economic Costs (New York City, 
Harper & Brothers, 1954). 


Foster militantly approaches strikes 
as a labor weapon, and discusses the 
where,” “when,” and “how” of strikes. 
He describes the strategic positions 
and tactics union leaders use before, 
during and after strikes. His book is 
a plan of attack for union leaders con- 


“é 


sidering a strike. 


Griffin analyzes statistical methods 
of measuring strike data. He studies 
such statistics as the number of workers 
involved in strikes, the duration and 
also describes 
and 


results of strikes. He 
strike trends in Massachusetts 


New York. 


Hiller studies the strike as an ex 
pression of group action. He provides 
a social and psychological analysis of 
the group and its leader. Group ten 
sions, violence and consciousness are 
discussed, and the analysis applied to 
the psy chology of the strikers. 


Warner and Low analyze a strike 
in a factory at Yankee City. They 
discuss the development of the strike, 
its conduct and Wages, 
worker skills, status and management 
communications are analyzed. The 
authors that the strike is 
not primarily economic in nature. 


its causes. 


conclude 


‘Sigmund Freud, The Basic Writings of 
Sigmund Freud (New York City, Random 
House, 1938), pp. 807-884 

*Ernest Jones, Essays in Applied Psycho 
analysis; Essays in Folklore, Anthropology and 
Religion (London, The Hograth Press, Ltd., 
1951), Vol. II, pp. 1-22. 

°C. J. Jung, Psychology and Religion (New 
Haven, Yale University Press, 1938). 
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Gouldner presents the analysis of a 
strike at the General Gypsum Com- 
pany. He analyzes technological in- 
novation, social group disruptions, and 
changes in methods of management 
supervision within the factory. These 
factors provoke within the workers 
defensive 


tensions and mechanisms 


which culminate in the strike. 
influ- 
labor 


Chamberlain discusses the 
ence of public opinion upon 
conflicts and the interrelationship of 
public opinion upon labor and man- 
agement judgments in Social Respon- 
sibility and Strikes. He also examines, 
in The Impact of Strikes. Their Social 
and Economic Costs, the cost to the pub- 
lic of national strikes in 
the coal industry, steel industry and 


emergency 
railroads. 


Introduction 
to Psychoanalysis of Strikes 
Psychoanalysis approaches strike 
behavior from the study of person- 
ality and social phenomena. Theories 
from the psychoanalysis and the psy 
chodynamics of individual personality 
are applied to the analysis of this 
phenomenon. Psychoanalysis has in 
anthropology,’ folklore,‘ 
and economics.’ It 


vestigated 
religion,” ethics ‘ 
seems reasonable to assume that psy 
choanalysis has analyzed other social 
phenomena, such as labor strikes. 
Such, however, is not the case. 
tively little has been written about 
What written is 
incorporated under 
class struggle, Marx, economics, labor, 


rebellion, 


Rela 


strikes. has been 


such topics as 


work, money, aggression, 


s 
wer, 


struggle for p 


© 


overce ympensa 


*Erich Fromm, Man for Himself (New 
York City, and Company, Inc., 
1947). 

“Lawrence S. Kubie, Practical and Theo 
retical Aspects of Psychoanalysis (New York 
City, International University Press, 1950), 
pp. 174-186. 


Rinehart 
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tion, and rebellion against the father problems. Freud did not analyze the 
figure. No comprehensive book on motivations behind labor strikes per 
the psychoanalysis of labor strikes se. He did, however, provide the 
has as yet been published. This paper theoretical orientation and foundation 
is an attempt to provide some light on upon which later psychoanalysts ana 
ithe psychoanalysis of labor strikes. lyzed aspects of labor strikes. These 

A comprehensive psychoanalysis of analysts inciade J. C. Flugel, rrans 
strikes would prove valuable. The Alexander and Altred Adler. Freud's 
analysis of other economic phenomema 
would also prove interesting. The 
psychoanalysis of money world pro- 


analysis of strikes proceeds from an 
analysis of group behavior, cultural 
coercion, and rebellion against the 
father figure. In his analysis of cul 


vide insights for economists in de- seat : 
ture and civilization, Freud describes 


veloping economic theory. As Pfister 

~ ; eee how culture evokes rebellious and 
notes, “an investigation of the whole 
of economic and political history of 
money from the standpoint of repres 
sion and sublimation is one of the 


destructive passions in men.'’® These 
rebellious and destructive passions 
can be interpreted as latent destruc 
tive motivations predisposing or chan 


most urgent needs of our time.” ® : ; 
neling men into labor strikes. Freud’s 


Psychoanalysts, we learn, are neither theory regarding the rebellion against 
reactionary nor conservative in their the father figure, who can be repre- 
economic or political viewpoints. As sented by the company or manage 
Kubie indicates, psychoanalysts tend ment,'' provides insight into the 
to be liberal in their sympathies, but factors predisposing men to partici 
are neither reactionary nor revolu- pate in labor strikes." 
tionary: “. . . psychoanalysts as a 
group adhere to no one political, social, Sigmund Freud and Psychoanalysis 
or economic philosophy. The most 
one can say is that, like all other intel 
lectuals, they are thoughtfully con 


The two books in which Freud psy 
choanalyzes cultural phenomena are 
The Future of an Illusion and Civiliza 
ion and Its Discontents. Here both cul 


ture and religion are critically surveyed. 


cerned with social issues, yet are 
aware of their complexity and of the 
limitations of their own technical ._. oe ei 
knowledge in these fields.” ® ‘ ivilization, eo Freud, a built 
up on renunciation of instinctual grati- 

The psychoanalyst’s role in analysis fications... ."'* It is “built up on 
of social issues is to search for the un- coercion and instinctual renunciation 
conscious processes that affect men’s ... ' Leaders induce the masses 
minds and social problems. The labor to submit to the labors and renuncia 
strike is such a social problem. Freud tions on which the existence of cul 
coined the word “psychoanalysis.” He ture depends. Men, Freud believes, 
was the first to psychoanalyze social have a natural tendency toward ag 


us, and Society, 


*Oskar Pfister, Some Applications of Ps } Flugel, Men, Mor 
(London, George Allen & Union, 4 Psychoanalytic Study (New York City, 
Pres 1945), pp 


choanalysi 
Ltd., 1923), p. 247 International Universities 
*Work cited at footnote 7, at pp. 174-175 293-295 
°Sigmund Freud, The Future of an Illu Sigmund Freuc iwilization and Its Di 
ston (New York City, Leveright Publishing contents (London, T] wrath Press, Ltd.. 
Corporation, 1949), p. 16 1953), p. 63 
"J. C. Flugel, The Psychoanalytic Study ‘Py 
of the Family (The International Psycho 11-12 
Analytical Library No. 3) (London, The 
Hograth Press, Ltd., 1929), pp. 119, 123 
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gression. This aggression may take 
the form of hostility toward other 
Freud the 


with economic 


men or society.”® colors 
above interpretation 
implications: 


“But with the discovery that every 
culture is based on compulsory labour 
and instinctual renunciation, and that 
it therefore inevitably evokes opposi- 
tion from those effected by these 
demands, it became clear that the re 
sources themselves, the means of ac 
quiring them, and the arrangements 
for their distribution could not be its 
essential or unique characteristic ; for 
they are threatened by the rebellious- 
ness and destructive passions of the 
members of the culture.” '® 

The culture then suppresses the in 
stincts of men. This suppression may 
evoke a hostility against the culture 
or at least a discontent arising from 
the culture suppression of instincts. 
This suppression may lead to a danger- 
ous outbreak.'* Here Freud develops 
a theory of hostility and aggression 
against the frustrating agent—in this 
case, culture. He also indicates that 
aggression is an innate, independent, 
instinctual disposition in man.'* Trans- 
lated into motivational and economic 
terms for the analysis of strikes, this 
aggression—either innate and instinc 
tual or precipitated by cultural coercion 

may form part of the predisposing 
hostile 
herent 
feels that “there are present in all men 
destructive, and therefore anti-social 
and anti-cultural, tendencies; and 
with a great number of people these 


and aggressive impulses in 


in labor strikes. Since Freud 


are strong enough to determine their 
society,” ?* the 
the 


behavior 


behavior in human 


above translation of economic 


sphere of human seems 


reasonable. 
* Freud, work cited at footnote 13, at p. 86 
“Freud, work cited at footnote 10, at p. 16 


* Freud, work cited at footnote 10, at p. 20 
* Freud, work cited at footnote 13, at p. 102 
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Freud's theory of the rebellion 
against the father figure is analogous 
in the analysis of strikes. Freud’s 
concept of the rebellion against the 
father stems from his Oedipus-com 
plex theory and the Oedipean devel 
opment of the child. According to 
this theory, the male child develops a 
strong love attachment to the mother 
and an ambivalent feeling of love and 
hate against the father. An erotic 
attachment develops toward the mother, 


since she nurses, cares for, fondles 
and kisses the child. Her tenderness 
awakens the sexual interest of the 


child. 
cence of the child, this erotic attach 
By its 


During the infancy and adoles 


ment to the mother intensifies. 
nature the attachment is exclu 
The father presents 
a formidable rival to the The 
son selfishly wants the mother all for 
He wants to take the place 


very 
sive and jealous. 


son. 


himself. 
ot the father near the mother.*° At 
the same time, however, the son also 
feels tenderness for the father. This 
creates an ambivalence. These am 
bivalent feelings of tenderness and 
aggression exist permanently in him 


unconsciously. 


Freud’s classic example of rebellion 
against the father is illustrated in his 
Totem and Taboo. Here Freud pro 
vides a psychoanalytic interpretation 
of totemic development. In primeval 
times, Freud notes, men lived in small 
the domination of a 


hordes under 


strong male who was master and 


father of the entire horde. His power 
was unlimited and he used it brutally. 
All the women were his property. This 
included all the wives and daughters 
in his horde. The fate of the sons was 
their 


killed, 


castrated, or driven out of the horde. 


a hard one. If they excited 


father’s jealousy they were 


Freud, work cited at footnote 10, at p. 11 

” Patrick Mullahy, Oedipus Myth and Com 
blex (New York City, Hermitage Press, 
Inc., 1948), pp. 24-26. 
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were forced 
providing 


They to live in small 


communities, themselves 
vith 
others 
attain a position similar to that of 


wives by stealing them from 


The sons, however, hoped to 


the father.”? 
The father, in driving out all his 


growing sons, stood in the way of 
their sexual demands and wishes for 
power. In time, the sons joined forces 
and finally killed their hated father, 
thus ending the father horde.*? To 
vether they accomplished what none 
could do alone. They triumphed in 
their father’s death identified 
themselves with his strength by eat 
part of 


and 


ing his flesh (incorporating a 
him). 

the primeval 
for the 


Freud's analysis of 
horde the 
father, the rebellion against him and 
the identification with his strength.’ 
The revolt of the against the 
father can be extended into adult life 
and may be manifested in many forms 


tor 


illustrates hatred 


son 


of group and individual behavior * 
be repressed into forms against father 
The father is a 
He can be repre 


surrogate figures.” 
figure of authority. 
sented by substitute—or 
nto 


surrogate 


figures.*° Translated economic 
terms, he may be represented by the 
capitalist. It has been said: 
*Mullahy, work cited at footnote 20, at 
pp 65-608 
Freud, work cited at footnote 3, at p 
i 15 
Mullahy, 


pp. 65-70 


cited at footnote 


work 
\lexander, “Psychoanalysis and 
Social Disorganization,” 42 American Jour 
nal of Sociology 809 (May, 1937) 
*Kubie, work cited at footnote 7, at p. 183 
” Freud, work cited at p. 906 


* Franz 


footnote 3. at 
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fantile sexuality that Freud noticed, 


“The ego ideal of capitalist appro 
priation the familiar 


process of introjection of parents and 


originates in 


parent surrogates. As we know, capital 
ist, the capitalistic class, the capitalistic 
government are commonly such sur 
rogates for the undeveloped worker.” 
Flugel notes that the class 
also plays the role of the authoritarian 


upper 


The capitalist tends to be 
father figure 


parent 
the authoritarian 
against whom the “have-nots and the 


Rebellion 


come 
underprivileged rebel.” * 
against the capitalist class by the work 
ing class reflects the parent-child situ 
ation, in which the ego struggles with 
the super ego * or a rebellion against 
the father figure. Rebellion against the 
the form of 
the 


father also. take 


displaced hostility 


may 
against boss 
or foreman.* 

Freud here has provided insight 
into industrial aggression 
which is directed against the boss or 


father 


aggression 


company W hich represents a 


\ggression, according to the 


from two 


hyure 
interpretation, may result 
sources: first, the cultural and social 
suppression of innate, destructive and 
aggressive impulses of men and 
second, as a displacement of hostility 


against the father figure 


Labor strikes can be interpreted 
within such a psychoanalytic approach 
Striking laborers (the equivalent of 
the rebellious sons) are interpreted as 
rebelling (exhibiting their own collec 
strength) against the employer 


father-substitute 


tive 
(an. authoritarian 


figure). They rebel (stop production) 


* Burrell Freeman, “Psycho-Social Re 
pression and Social Rationalization,” 9 Ameri 
Journal of Orthopsychiatry 115 (January, 
115 
Fluge l, wor 

9 3-295 
*R. Osborn, /reud and 
al Study (1 Victor 


192 


can 
1939). p 


pp 
1, Dialect 
1936). 


Vara 


ondon, (,ollancz 


p 
cited at footnote 7, at p. 183 


Kubie, work 
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world.” ** This can be applied to 





against the employer (the father) to 
identify with his power (to assume 
part of his managerial powers) and 
share in his wealth (redistribute the 
shares of economic income). The 
labor strike is analogous to Freud’s 
description of the rebellion of the sons 
against the father. The strikes illus- 
trate the motivations of the 
rebellion. 


sons’ 


Psychoanalysis also provides insight 
into group aggression and group psy- 
chology. Both are pertinent to the 
analysis of strikes by labor. Groups 
in which tension is intensified, psy- 
choanalysis contends, seek to relieve 
their tensions. The industrial counter- 
part of such tension reduction may 
well result in violent strikes. 

Individual and group aggression 
may be displaced toward intragroup 
members, toward outside agents or 
toward the work situation.** The 
group is composed of individuals “who 
have substituted one and the same 
object for their ego ideal, and have 
consequently identified themselves 
with one another in their ego.” ** With- 
in the group the individual’s emotions 
become highly intensified “while his 
intellectual ability becomes markedly 
reduced, both processes being evident 
in the direction of an approximate to 
the other individuals in the group.” ** 
The individual is influenced by the 
suggestions of others since he prefers 
to be in harmony with the group 
rather than opposed to it.** Group 
aggression may be controlled by the 
use of identification, introjection, sub- 
stitution, transference and reaction 
formation.** Projection, for instance, 


may be used to justify aggressive im- 
pulses. Franz Alexander provides such 
an example: 

“In order to justify one’s aggres- 
sion he projects it outward. Thus 
‘It is not that I hate him, it is not that 
I want to attack him, but he hates me 
and he wants to harm me.’ This pro- 
jection usually leads to fear and mis- 
trust of others and eventually to hate 
and supposedly self-protective ag- 
gressions.”’ *® 

The aggression may also take the 
form of rationalization. An 
employer, for instance, may use terror 
or violence to break strikes or union- 
ism, rationalizing that it is in the in- 
terest of the workers or unprotected 


social 


sam he 7 
scabs.* 


Alfred Adler 

Alfred Adler presents an 
ing theory applicable to the analysis 
of labor strikes. His theory holds 
that inferiorities lead to superiority 
overcompensations. Physical inferiority 
leads to physical overcompensation.** 
Social inferiority leads to social over- 
social drive for 


interest- 


compensation. A 
power is an overcompensatory mechan- 
ism against social inferiority.*® With- 
in this context labor strikes may be 
interpreted as a drive for power or an 
economic compensatory mechanism 
for socioeconomic inferiority. 

Freud, Adler felt, placed too much 
importance upon sex as the basis of 
neurosis. Adler listened to the free 
associations of his patients and was 
attracted to another theme. Instead 
of the fantasies and derivatives of in- 





*Saul Scheidlenger, Psychoanalysis and 
Group Behavior (New York City, W. W. 
Norton, Inc., 1952), pp. 115-117, 109. 

“Sigmund Freud, Group Psychology and 
the Analysis of the Ego (London, The In- 
ternational Psychoanalytical Press, 1922), 
p. 80. 

* Work cited at footnote 32, at p. 32. 

* Work cited at footnote 32, at p. 40. 

*® Scheidlenger, work cited at footnote 31. 
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whole direction of society is neu 
LAS SS eee ee ee ee kee 


* Work cited at footnote 24, at p. 810. 

* Freedman, work cited at footnote 27, at 
pp. 118-119. 

"Paul. Bijerre, The History and Practice 
of Psychoanalysis (Boston, Richard G. Bad- 
ger, 1920), p. 158. 

* Alfred Adler, Understanding Human Na- 
ture (New York City, Permabooks, 1949), 
pp. 64-75, 
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will tend to think of his work less as 
od 7, > *¥ “ a af . 





fantile sexuality that Freud noticed, 
Adler noticed the striving to dominate, 
degrade, and triumph over others. This, 
he felt, was the ruling motive of 
neurosis. This was the striving for 
power and superiority. At the heart 
of this striving, Adler found his 
patients had a feeling of inferiority, 
weakness and inadequacy. They suf- 
fered from deep feelings of inferiority 
and developed various means of com- 
pensating for them. 


Adler first noticed overcompensa- 
tion operating with physical abnormali- 
ties, in which one organ overcompen- 
sates for a weaker organ.*® He also 
noticed that history was full of great 
men who were handicapped by per- 
sonal deficiencies. For example, 
Byron, who was lame, became an ex- 
pert swimmer; Napoleon, who was 
short, became a great general and 
leader of men.*' Adler applied his 
theory of inferiority overcompensa- 
tions to child development. He de- 
scribed feelings of inferiority and 
striving for recognition in early child- 
hood. He also developed the thesis 
that the individual compensates for 
feelings of inferiority by striving for 
recognition and superiority. Adler 
concluded that character traits and 
mental facilities are influenced by the 
individual's striving for power and 
superiority.* 


The feeling of inferiority and the 
subsequent striving for superiority 
have economic implications: “What 
holds good for an organic inferiority 
is as valid for any social or economic 
burden, which might manifest itself 
as an additional load, capable of pro- 
ducing a hostile attitude toward the 


world.” ** This can be applied to 
various socioeconomic classes in society. 
The laboring class has a sense of in- 
They strive for recognition 


The labor strike in this 


feriority. 
and power. 
context is interpreted as a mechanism 
of inferiority compensation.** It is 
an economic weapon utilized by labor 
to compensate for its economic and 
social inferiority. 

work 
striv- 
Here ' 


Interpersonal conflict in the 
situation may also spring from 
ings for power and prestige. 
Adler investigates the aspect of striv 
ing for power at work in conjunction 
with his “social interest.” Adler was 
interested in the social interest of in 
dividuals—in the individual’s com- 
munity interest and in the degree of 
cooperation he extended toward his 
fellow men and the community. Man’s 
readiness to cooperate was an indica 
tion of his social feeling.*® In adapt 
ing to his environment, the individual 
‘demands of friend 


is faced with the ‘ 
ship, business, social and family con 
nections, and with human intercourse 
in general.” “© These demands are con- 
cerned with the individual’s economic 
function and services to society, and 
become his three main problems of 
life. The problems of society, occupa- 
tion and love are his main concern in 
adjusting to men and society. Work, 
Adler believed, “should not be under 
taken merely to conform to society's 
moral compulsion, but in the interest 
of the work itself.” ** It should be 
a creative outlet and spring from the 
wish and belief that one has something 
of value to contribute. Competition 
and striving are reflected in the work 
situation as well as in all society. The 





” Bjerre, work cited at footnote 38, at p. 158. 

“L. Way, Adler’s Place in Psychology, 
p. 17. 

“Work cited at footnote 39, at pp. 64-75; 
appendix, conclusion. 

* Adler, work cited at footnote 39, at p. 65. 
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“Morris S. Viteles, /ndustrial Psychology 
(New York City, W. W. Norton & Com 
pany, Inc., 1932), p. 566. 

“Rudolph Dreikurs, Fundamentals of Ad- 
lerian Psychology (New York City, Green- 
berg, 1950), pp. 5-6. 

“Way, work cited at footnote 41, at p. 179 

“ Work cited at footnote 41, at p. 186. 
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whole direction of neu 
rotically disposed toward competition 
and comparison with others. There 
is a mad struggle for existence, in 
which the individual has to strive over 
others or be trampled down. The 
society appears to be characterized by 
a deep sense of frustration. This 
spirit of competition breeds insecurity 
They become and 


society is 


in men. “more 
more anxiety-ridden and oppressed by 
the feelings of frustration and futility.** 
This economic insecurity and competi- 
tive spirit has made men look upon 
each other and enemies: 
“People are always on the watch 
against each other. They infect each 
other with their mutual suspicion and 
striving for prestige.” ** This striv- 
ing for prestige is reflected in diffi- 
culties which an individual experiences 
at work. 


as rivals 


Rudolf Dreikurs remarks : 

“Difficulties in fulfilling the occu 
pational task arise out of difficulties 
connected with the problem of per- 
sonal prestige. We have seen how 
strongly a feeling of inferiority can 
effect the individual's attitude to 
society. The more he is oppressed 
by a feeling of being lower or less 
adequate than others, the more he 
will try in all he does to overcome it. 
He will his utmost to influence 
events in a way which he thinks will 
help him win greater significance. He 


do 


“The objective of efficient operation of the economy will not be 
met by a management attitude so unskillful that it attempts to change 
in a stroke, by the bang of a single gavel, working habits built up over 
many years, through many bargaining sessions. 


‘Nor will the objective of efficient operation of the economy be 
met by a labor attitude that sees in a status quo the answer to every 
challenge of change. Certainly there are wasteful and archaic prac- 
tises in existence today that cannot be defended by any line of logic, 
and there must be alternatives for them and the people they involve. 

—Secretary of Labor James P. Mitchell. 


“Way, work cited at footnote 41, at pp. 
189-190. 

"Way, work cited at footnote 41, at p. 184 

” Dreikurs, work cited at footnote 45, at 
pp. 93-94. 
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will tend to think of his work less as 
a useful contribution to the community 
than as a circumstance which helps 
or hinders him in his struggle for pres- 
tige. The feeling of inferiority may 
be aggravated in occupations which 
are regarded as menial and in subor- 
dinate positions where one depends 
on the arbitrary authority and ‘pres 
tige-hunger of a capricious superior.” 


Adler has developed two theories 


that are applicable to the psycho 
analysis of strikes—the first, that 
strikes are an economic weapon, or 


overcompensatory mechanism in which 
labor strives for power and recogni 
tion, and the second, that the striving 
for power foments difficulties for the 
individual in his work situation. Work 
is not only one of the main problems of 
life according to Adler, but should be 
an outlet for creative expression and 
a cooperative contribution to society. 
The mores of the society, however, 
engender comparison and competition 
with others. This produces economic 
anxiety, insecurity and frustration in 
men. These factors—economic com- 
parison, competition, anxiety, inse- 
curity and frustration—may precipi 
tate industrial unrest. Coupled with 
the idea that the laboring class strives 
for power and recognition, the strike 
can be interpreted as an overcom 
pensatory weapon for labor's sense of 


[The End] 


inferiority.” 


" 


Carleton H. Parker, The Casual Labore) 
and Other Essays (New York City, Har- 
court, Brace and Howe, 1920), pp. 48-49 
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The Effect of a Change 
of Bargaining Representative 


By HAROLD C. PETROWITZ 





Here is an article about the positions which have been taken by 
the NLRB and the courts in regard to the complex problems created 
by the repudiation or decertification of a union as the bargaining 
agent for a group of employees. The author considers what happens 
to the rights and the obligations conferred by the collective bar- 
gaining agreement and to the money which the union has collected. 





A IN MOST OTHER PHASES of business and economic activity, 
relations between employers and employees are becoming increas 
ingly complex. Today, the employment relationship of most hourly 
employees is governed largely by the collective bargaining agreement 
existing between the union designated as bargaining agent to which 
the employee usually belongs and his employer or employer's 
association. 

There was a time when collective bargaining agreements were 
relatively simple. In general, they covered wage rates, working hours, 
dues checkoff, seniority and grievance procedures. Such simplicity 
is no longer a characteristic of these agreements. Today, in addition 
to covering all of these matters, collective bargaining agreements often 
provide for the setting up and administration of health and welfare 
funds, pension and other types of retirement plans and union admin- 
istered trust funds. Provisions like these can result in one or more 
parties—the employer, the union or the employees—acquiring a vested 
interest with respect to certain terms in the collective bargaining 
agreement. Usually the agreement provides for suitable disposition 
of whatever vested rights that may exist at the termination of the 
contract, and where this is done, there is ordinarily no difficulty. 

However, there is at least one situation in which the relationship 
of the parties to a collective bargaining agreement may undergo a 
radical change without the contract itself terminating in accordance 
with its own provisions. This situation occurs when the union signa 
tory of an existing collective bargaining contract is decertified or 
repudiated as the collective bargaining agent and replaced in this 
capacity by another agent through certification as such by the NLRB 

Section 9(c) of the National Labor Relations Act! provides that 
an employee or group of employees or a labor organization acting in 


‘49 Stat. as re-enacted by 61 Stat. 136 (1947), 29 USC Sec. 159 (1952) 
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provisions of this type of contract it may be well to mention briefly the 
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their behalf may file a petition with 
the National Labor Relations Board 
asserting that the labor organization 
which has been certified or is cur- 
rently recognized by their employer 
as bargaining agent is no longer a 
representative of the unit for this pur- 
pose. If the Board “finds that a 
question of representation affecting 
commerce exists” it will order an elec- 
tion.2, All members of the bargaining 
unit are entitled to vote and if a 
majority of the employees voting by 
secret ballot indicate that the existing 
bargaining agent does not represent 
them, then the NLRB will decer- 
tify that agent as bargaining repre- 
sentative. The employer thereafter is 
under no further obligation to bargain 
with that organization. Of course, the 
employees are free to choose another 
collective bargaining agent to repre- 
sent them, and if the new agent is 
certified by the NLRB, the employer 
must bargain with that union or run 
the risk of committing an unfair labor 
practice. 


Decertification proceedings are in- 
dependent of the existence of a collec- 
tive bargaining agreement and it is, 
therefore, readily apparent that a union 
could be decertified as bargaining agent 


during the life of such a contract. It 
is equally apparent that an agent that 
had not been certified but which had 
a collective bargaining agreement 
with the employer could be repudi- 
ated by members of the bargaining 
unit in favor of a new representative. 
Now, the question is: What happens 
to the rights and obligations conferred 
by an existing collective bargaining 
agreement should such decertification 
or repudiation occur? This question 
is not purely an academic one and can 
have important consequences, especially 
in the financial area. A recent instance 
of decertification during the existence 
of a collective bargaining agreement 
occurred in California when the mu- 
sicians employed by the motion pic- 
ture studios repudiated the American 
Federation of Musicians as their bar- 
gaining representative and designated 
the Musicians Guild of America as 
their bargaining agent.* This event 
was particularly interesting because, 
under the terms of the contract with 
the American Federation of Musicians, 
the motion picture studios were obli- 
gated to make payments into a union 
trust fund. Thus the AFM had a 
vested interest in the collective bar- 
gaining agreement with the movie 
producers in addition to the usual 





*1f, in the face of such a petition, the 
existing bargaining agent disavows any 
claim or wish to further represent the em- 
ployees involved, then the NLRB will deny 
the election petition on grounds that no 


question concerning representation exists 
and will cancel the certification of such 
846 


agent. See Federal Shipping and Drydock 
Company case, 77 NLRB 463 (1948). 
*New York Times, July 12, 1958, p. 16, 
col, 1. 
New 
col. 1. 


York Times, July 15, 1958, p. 21, 
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provisions of this type of contract 
such as wages, union security and 
checkoff, grievance procedure and the 
like. Rather than risk application of 
the penalty clause of the contract for 
failure to make contributions to the 
AFM trust fund, many of the em- 
ployers continued such payments un- 
til the expiration of the existing contract 
even though this occurred several 
months after decertification of the 
AFM as bargaining agent. 


Background 
sefore proceeding to a discussion 
of the substantive part of this subject, 


it may be well to mention briefly the 
contract bar rules and the one-elec- 
tion-per-year rule and to indicate 
their relationship to the subject under 
investigation. The contract bar rules 
govern an administrative procedure 
established by the NLRB to control 
the holding of representation elec- 
tions. These rules are designed to 
prevent labor organizations and em- 
ployees from disrupting normal con- 
tractual relations by seeking frequent 
representation elections where a duly 
chosen bargaining agent exists and 
when a valid contract between the 
employer and the agent has been 
executed,’ 








*In its decisions in several very recent 
cases, the NLRB has considerably revised 


and expanded its contract bar rules. In the 
Keystone Coat, Apron and Towel Supply 
Company case, 121 NLRB, No. 125 (1958), 


the Board established strict requirements 
for union security clauses which must be 
met if collective bargaining contracts con- 
taining them are to be set up as bars to 
representation elections. These new rules 
generally specify that the contract must on 
its face adhere strictly to the requirements 
of Sec. 8(a)(3) of the NLRA regarding 
union security agreements. A union security 
clause which is found to be unlawful in an 
unfair labor practice proceeding will also 
invalidate the contract containing it as a 
bar to an election. Under the Keystone 
ruling, the mere presence of an otherwise 
valid union security clause will invalidate 
the contract containing it as a bar to a 
representation election if within a year 
preceding the execution of the contract, the 
members of the unit voted to rescind the 
authority of the union to make a security 
agreement, pursuant to Sec. 9(e)(1) of 
the NLRA. 

In the De Luxe Metal Furniture Company 
case, 121 NLRB, No. 135 (1958), the Board 
set out precise rules for the filing of repre- 
sentation election petitions when an existing 
collective bargaining agreement is in effect. 
These rules specify exactly how time is 
calculated with respect to the contract 
pleaded as an election bar and cover cases 
where the contract is extended, 
modified or terminated. 

In the Pacific Coast Association 
and Paper Manufacturers case, 121 
No. 134 (1958), the Board set an 
maximum limit during which an 


existing 


of Pulp 
NLRB, 
absolute 
existing 
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collective bargaining agreement can be a 
bar to a representation election. The new 
limit, two years, removes much uncertainty 
that previously existed concerning the bar- 
ring of elections. The Pacific decision also 
specifies that temporary collective bargain- 
ing agreements, contracts that have expired, 
and contracts of indefinite duration or 
terminable at will are not bars to a repre- 
sentation election for any period, The rules 
promulgated as part of the Pacific decision 
also protect the parties who are in the 
legitimate process of negotiating a collec- 
tive bargaining agreement from interference 
and uncertainty resulting from the untimely 
filing of election petitions. 

In the Appalachian Shale Products Com 
pany case, 121 NLRB, No. 149 (1958), the 
Board specified that to constitute a bar to 
a representation election, a collective bar- 
gaining contract had to be in writing, signed 
by the parties and, if required by its terms, 
ratified, prior to the filing of an election 
petition. To be valid as an election bar, a 
contract must also cover substantive terms 
of employment and encompass the em- 
ployees of an appropriate bargaining unit 
who are sought to be represented by the 
union filing the election petition. 

In the Hershey Chocolate Corporation case, 
121, NLRB, No. 124 (1958), the NLRB 
clarified the contract bar rules where a 
schism exists within the existing bargaining 
representative 

It should be noted that these contract bar 
rules and changes do not affect the one- 
election-per-year rule which is a statutory 
limitation that precludes the NLRB from 
holding more than one election for a given 
bargaining unit during a 12-month period. 
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It seems reaconahle ta accume that 


_ ua nae i La. 
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The one-election-per-year rule is a 
limitation that was im 
the NLRB by the 1947 
amendments to the National Labor 
Relations Act * and is independent of 
the contract bar rules. This limita- 
tion precludes the Board from hold- 
ing a representation election ® for a 
given bargaining unit within 12 months 
after a valid election of this kind has 
been conducted. The one-year restric- 
tion applies regardless of whether a 
collective bargaining agreement has 
been concluded with the newly chosen 
and certified agent and has been 
designed to stabilize labor-manage- 
ment relations by preventing a multi- 
plicity of representation elections over 
an unreasonably short period of time.’ 


procedural 


1 sed on 


It is obvious that if an NLRB elec- 
tion has resulted in the decertification 
or repudiation of the former bargain- 
ing agent, neither the contract bar 
rules nor the one-election-per-year 

*6l Stat. 136 (1947), 29 USC Sec. 159 
(1952). Note that an employer may not file 
a decertification election petition. 

*It may be well to mention here that a 
“representation election” includes both an 
election whereby a collective bargaining 
agent is chosen by the bargaining unit and 
certified by the NLRB and an election in 
which an agent is repudiated by the bar- 
gaining unit and decertified by the NLRB. 
The effect of this rule is to 
preserve the a union certified as 
the result of election as exclusive 
bargaining agent for at least one year free 
from any challenge 

*The only exception to this rule occurs 
if the election is inconclusive because none 
of the competing unions received a major- 
ity. If this happens, a losing union may, by 
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substantive 
status of 
such an 


Therefore, in the 
prevent the 
elections, 
further. 


rule were applied. 
that these rules 
of decertification 

them 


sense 
holding 
we need 


not consider 


However, the contract bar rules and 
their related aspects 
and union schisms 

article as to their effect 


successor unions 
will be considered 
later in thi 
on existing collective bargaining agree 
ments where certification of a new 
representative has occurred. 

Change of bargaining agent can 
occur in a number of ways, most of 
which do not present any great dif 
ficulty with the 
rights represented by collective bar 
If the contract- 


respect to contract 
gaining agreements. 
ing union merges with another union 
following a favorable vote by mem 
bers of the bargaining unit, the con 
tract and certification rights pass to 
the successor union without difficulty.’ 
Likewise, where the labor organiza- 
tion hands its scepter of certification 
and contract rights to a successor 
and then passes out of existence, such 
a transfer will be recognized if the 
new agent retains essentially the same 
identity as to membership and officers 
as the predecessor.* These rules gov 
ern contract rights with respect to 
signatory parties on the local, inter- 
national or federation levels provided 
there is no interunion conflict such as 
would create a true schism. 


presenting additional membership cards, 
seek and obtain another election as soon as 
this is procedurally However, if 
the winning union obtains a majority of the 
votes cast, no further election will be held 
during the 12 months following certification. 

*Union Carbide and Carbon Company v 
NLRB, 244 F. 2d 672 (CA-6, 1957). The 
court based its ruling also on the fact that 
the labor union resulting from the merger 
had many of the before 
and the local which dealt with the employer 
retained the same officers and membership. 
union re- 


p< »ssible 


same Officials as 


In other words, the successor 
tained essentially the same identity as the 
certified bargaining agent. 

*Carpinteria Lemon Association v. NLRB, 
31 Lapor Cases § 70,361, 240 F. 2d 554 


(CA-9, 1956). 
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It seems reasonable to assume that 
where a union relinquishes its position 
as bargaining agent voluntarily or by 
virtue of the expiration of its collec- 
tive bargaining agreement, the exist- 
ing contract rights of the parties can 
generally be resolved satisfactorily by 
termination of obligations and liqui- 
dation of Difficulties most 
often arise when a union is obliged in 


assets. 


voluntarily to abandon its position as 
agent during the period 
covered by its contract. One instance 
in which this can occur develops when 


bargaining 


the union which has a contract is de- 
certified by the NLRB and replaced 
The other 
uncertified 


by a newly certified union. 
instance arises when an 
union which has an existing collective 
bargaining agreement with the em- 
ployer is the loser in an NLRB repre- 
sentation election. In these two situa- 
tions the effect, as far as contractual 
rights are concerned, is essentially the 


same. Therefore, no further distinc 


Contract Rights 
of Repudiated Union 

The NLRB has pointedly disclaimed 
for the 
contract rights of the parties to a col 


any responsibility deciding 
lective bargaining agreement in repre 
sentation This policy 
was laid down in the Boston Machine 


Works Company case '' when the Board 


pre ceedings. 


directed an election to decide which 
of two competing unions should be 
the certified bargaining representative 
of the employees. No bargaining agent 
had been previously certified, but the 
employer had signed a contract with 
The 


Was 


one of the contending unions 


future status of this contract 
clearly an issue in the case, but the 
Board swept it aside with the state 
ment that the resolution of the prop 
erty rights between the contracting 
parties was for the courts to decide." 
The point of the 


was that once the NLRB had decided 


essential decision 





tion will be made between them."® that an election should be held—that 
” Decertification as discussed here should "89 NLRB 59 (1950) 

not be confused with deauthorization. Sec. “Member Reynolds, in a strong dissent, 
9(c) of the NLRA_ provides that em held that whichever union won the election 
ployees of a bargaining unit working under should inherit and abide by the terms of 
a contract containing a umon security of the existing contraci. In an earlier decision, 
maintenance of membership clause can, by the Supreme Court held that the NLRB 
means of an election, rescind the authority Was without power to void a valid collective 
of the bargaming agent to enter into of bargaining agreement unless it was the 
continue such a union security arrangement direct consequence of an unfair labor prac 
If 30 per cent or more of the employees in — tice (Consolidated Edison Company VLRB, 
the unit petition the NLRB, it will conduct 305 [ S. 197 (1938)) However, union 
a deauthorization election provided that a representation was not an issue 

valid vote of this type has not been held It is also of interest to note that the 
within the preceding 12 months. Should a NLRB has not always maintained such an 
majority of the members in the unit vote impartial viewpoint In one of the first 
to deauthorize, then the union security cases to come before the Board following 
clause of the collective bargaining agree its formation pursuant to the terms of the 
ment is cancelled immediately, but this does Wagner Act (1935), it was decided that 
not affect any other provisions of the con the bargaining agent could be changed 
tract (Great Atlantic & Pacific Tea Company, without affecting an existing contract (New 
100 NLRB 1494 (1952)). The effect of such k:ngland Transportation Company, 1 NLRB 
an election is voiding a umion= security 130 (1936)) Then in a later case, the 
clause would be to remove any further re Board stated “It is not our intention to 
quirement of compulsory union membership invalidate the contract or to disturb it in 


have 
unit 


that might 
bargaining 


or checkoff of union dues 


bound the members of the 
controlled by 
Such an event, 
the remainder of the 


tween the parties. 


the union-employer contract 
not affect 


contract existing he 


however, would 
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any respect” (Register and Tribune ( ympany, 


60 NLRB 360 (1945)) As the Board had 
pointed out in the Ansley Radio Corporation 
case, 18 NILRB 1028 (1939) and as the United 
States Supret Court had observed in the 


(Continued on following page) 
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an existing contract did not bar an 
election—it would conduct the elec- 
tion and certify the winning union as 
bargaining agent, but would go no 
further. It is true that the Boston 
Machine Works case did not involve 
decertification as such, but the word- 
ing of the NLRB decision leaves no 
doubt that both certification and de- 
certification proceedings are included 
in the term “representation election” 
and, as has been pointed out above, 
the contractual effect is the same 
whether repudiation of an uncertified 
agent occurs or whether a previously 
certified agent is decertified. It, there- 
fore, becomes appropriate to see what 
the courts have done with this problem. 


The fact is that the courts have 
been inexplicably reluctant to decide, 
on their merits, cases involving the 
status of collective bargaining con- 
tracts between employers and repudi- 
ated or decertified unions. Therefore, 
a paucity of case law exists to fill the 
gap which Congress and the NLRB 
have left open. 

The most authoritative court decision 
relating to the contractual implications 
of decertification was handed down by 
the United States Court of Appeals 
for the Sixth Circuit in Modine Manu- 
facturing Company v. International As- 
sociation of Machinists.* The facts 
were, briefly, that the IAM had 
been previously certified as bargain- 
ing agent by the NLRB and had 
signed a collective bargaining agree- 
ment with the employer, Modine. 
Prior to the expiration of the contract 
between the [AM and the employer, 
another representation election was 


held by the NLRB and the CIO was 


(Footnote 12 continued) 

Consolidated Edison opinion, this line of de- 
cisions indicates that great importance was 
attached to the existing 
collective bargaining agreements as a means 
of stabilizing labor relations for the benefit 
of both employers and employees. That the 
Joard’s thinking on this matter had under 


preservation of 
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Those who look to the action of this 
[federal] government for specific 
aid to the citizen to relieve em- 
barrassments arising from losses by 
revulsions in commerce and credit 
lose sight of the ends for which it 
was created and the powers with 
which it is clothed. It was estab- 
lished to give security to us all in 
our lawful and honorable pursuits, 
under the lasting safeguard of re- 
publican institutions. It was not in- 
tended to confer special favors on 
individuals or on any classes of them 

Martin Van Buren 





thereupon certified as the new bar- 
gaining The IAM 
sued Modine for breach of its collec- 
tive bargaining contract and sought a 
declaratory judgment of its rights there- 
under. The United States District 
Court for the Western District of Ken- 
tucky ruled that the [AM contract was 
still in force and directed that employees 
continue to pay dues to that union. 
This decision put the employer in a 
difficult position, for if he continued 
bargaining relations and checkoff with 
the now decertified IAM he was in 
jeopardy of committing an unfair labor 
practice for refusing to bargain fully 
with the duly certified CIO, and if he 
repudiated the existing contract with 
the IAM he was in danger of being 
cited for contempt of the federal dis- 
trict court that rendered the decision. 


representative. 


The Modine Manufacturing Com 
pany appealed the ruling, and in re 
versing the lower court, the United 
States Court of \ppeals for the Sixth 
Circuit said: 

“We 


deem it unnecessary to dis 


cuss in detail the decision of the Dis 


time the Boston 
along is obvious 


gone a change by the 
Vachine Works case came 


because the Register Tribune case was 

specifically overruled insofar as it conflicted 

with the Boston Machine Works decision 
26 Lapor Cases § 68,726, 216 F. 2d 326 


(CA-6, 1954) 


and 
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trict Court that the contract of 1948 
was in full force and effect up to April 
30, 1951 [its expiration date]. Whether 
or not the substantive provisions as to 
wages, hours, etc., were still binding 
after the certification of CIO is not 
the question presented here. The is- 
sue is whether IAM re- 
tained the rights accorded to it under 
the contract of 1948 as exclusive bar- 
gaining representative after the Board 
certified that this status had been 
taken away from IAM and given to 
CIO. On this point the law is crystal 
clear. The provisions as to IAM, the 
union shop and the payment of dues 
became inoperative as soon as IAM 
ceased to be the bargaining repre- 
14 


before us 


sentative.” 
As to whether the IAM retained 


any rights under its contract with 
Modine, the court had this to say: 


“The decision that [AM continued 
to have rights existing under the. . 
contract after IAM was repudiated 
by its members was therefore errone- 
ous. While the employees did not 
repudiate the substantive provisions 
of the contract, they did formally de- 
clare that they desired to operate 
through a completely different bar- 
gaining agent.... 


“ . . After certification of CIO the 
employer was compelled to bargain 
and deal with CIO exclusively. 


Since it is established that the 


bargaining agent can be dispensed with 
the employees, it is 


or changed by 
evident that the contract of 1948 
[with IAM] after the election of' 1950 
had to be administered by CIO.” 5 


The court, in reversing the lower 
tribunal, thus pointedly ruled that the 
decertified union was stripped of its 
bargaining authority and its security 

14 . P 12 ae 

Case cited at footnote 13 at p. 329 
*® Case cited at footnote 13 at p. 329 
*Q Lapor Cases § 62,503, 147 F. 2d 69 
(CA-5, 1945). 
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rights under the contract as of the 
time the decertification became effec- 
tive. Although its decision was specifi- 
cally limited to the nullification of the 
checkoff and union shop clauses of 
the decertified contract and 
cancellation of its status as bargain- 


union’s 


ing agent, the court’s words leave no 
doubt that it regarded all contract 
rights formerly held by the decertified 
union as extinguished. 


In evaluating this decision, it is 
particularly significant that the col- 
lective bargaining agreement between 
the Modine Company and the newly 
certified CIO contained union shop 
and checkoff clauses. These 
distinguish the Modine case from an 
earlier United States Court of Ap- 
peals decision in Hughes Tool Com- 
pany v. NLRB2* Inthe Hughes ruling 
the court held that the collective bar- 
gaining agreement did not supersede 
a checkoff clause in the contract be 
tween the employer and the former 
bargaining representative where there 


points 


was an open shop and where some 
members of the bargaining unit con 
tinued their membership in the de 
certified union. The court also stressed 
the obligation of the employer to bar- 
gain fully with the newly certified 
union, but implied that the agreement 
with the decertified representative 
would survive until its expiration with 
respect to any of its terms that were 
not with 
the contract signed by the employer 


inconsistent or conflicting 


and the newly certified union. 


However, not all courts have seen 
the situation in this light. Back in 
1941, the New York Court of Appeals 
the 
board and held that an existing col 


overruled state labor relations 


lective bargaining agreement survived 

decertification.’’ The court, in effect, 
Triboro ¢ 

State Labor Relations Board 

{ 60,640, 36 N. E. 2d 315 (N.Y 


Ich Corp 


App., 1941) 
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decided that the right of employees to 
select a new bargaining representa 
tive could not be permitted to impair 
existing contractual obligations.'* In 
a more recent decision,'® a federal dis 
trict court that a repudiated 
and later decertified union was there 
after entitled to checked-off dues. 
However, in this case, the dues check 
off was authorized by individual em- 
ployee assignment and the court held 
that never 
properly revoked. 


ruled 


these assignments were 


A case rather analogous to the Cali 
fornia musicians’ situation was decided 
by the Superior Court of New Jersey 
when it handed down its decision in 
Milk Drivers and Dairy Employees, 
Local 680, AFL v. Cream-O-Land Dairy 
Company”) On October 26, 1953, the 
great majority of Cream-O-Land em 
ployees signed applications for mem 
bership in the Drivers Union and 
made one dues payment. ‘Then, on 
November 1, 1953, Cream-O-Land and 
the Drivers Union ratified an industry 
wide collective bargaining agreement 
which provided, among other things, 
for payments by the employer into a 
union trust fund and which contained 
an arbitration clause. Only six days 
later, half of the Cream-O-Land em 
ployees organized the Dairy Workers 
Association which, in a short time, 
signed up nearly all of the dairy’s 
employees. The association requested 
the employer to disregard the collec 
tive bargaining agreement with the 

* This weak 
ened by the fact—of which the court took 
due notice—that after the representation 
election had been arinounced (but not held) 
the Triboro employees had ratified a new 
contract with the subsequently decertified 
union. Nevertheless the decision did over 
rule the labor board. ‘The while 
stating that its decision was not intended 
to forbid the organizing of the Triboro em 
ployees by a rival union, virtually relegated 
the resolution of any such issue to the 
vicissitudes of the picket line by denying 
the administrative agency the power to act. 
This case, of course, did not involve inter- 


decisi mm Was considerably 


court, 


852 


Therefore, in 1955, 


Union. 
when the agreement was to come up 
for renewal, Cream-O-Land gave due 


Drivers 


notice to the Drivers Union of it’ 


intention to terminate the agreement. 
The 


‘Teamsters, 


Union, an affiliate of 
filed a petition in 


equity with the New Jersey court to 


Drivers 


the 


have its collective bargaining agree- 
ment declared valid and to compel 
specific performance of it. The court 
held that the agreement involving the 
Drivers Union positively came to an 
end on October 24, 1955, 
pired at that time by its own terms 
and due notice of intention not to re 
Then, said the court, 


since it ex 


new was given. 
the main thing to be decided was the 
the contract between No 
vember 6, 1953, the Drivers 
Union was apparently repudiated by 


status of 
when 


the employees and October 24, 1955, 
when it actually expired by its own 
the court’s words: 


terms. These are 


“We conclude that under the State 
Federal Law, the collective bar 


gaining agreement 


and 
subsists at least 
for certain purposes after it has been 

rejected by the employees As 
will appear this 
case go no further than to hold that 


herein, we need in 


it survives such a rejection sufficiently 
to enable the plaintiff to make the 


application for the injunction . and 


to obtain certain relief by arbitration. 
We express no opinions as to 
the effect of the agreement otherw ee 


commerce and thus was decided in 
York State law. 
strong 


giving 


State 
terms of New 
dissent, 


Lehman wrote a 


desirability of 


Judge 
stressing the em- 
ployees a free choice as to their bargaining 
representative and that the power 
of the public agency to prevent labor strife 
not be unduly limited 

” United Electrical Workers, Local 1104 z 
Wagner Iilectric Corporation, 21 LABor CASES 
{ 66,750, 109 F. Supp. 675 (DC Mo., 1952) 

*° 29 Lapor CASES § 69,823, 120 A. 2d 640 
(N. J. Super. Ct., 1956) 

* Case cited at footnote 20 at p. 646. 


urging 


December, 1959 @ Labor Law Journal 








By 1975, the average income of 
American families, after payment of 
all taxes, should be at least $7,100, 
as compared with a present average 
disposable income of $5,300 per 
family.—From a report of the Com- 
mittee for Economic Development. 





In effect, the court decided that 
during the period of its disputed ex 
between the time that the 
repudiated the Drivers 
Union on November 6, 1953, and the 
time that the agreement expired by 
its own terms on October 24, 1955- 


istence 
employees 


the collective bargaining agreement 
with the Drivers Union had sufficient 
life so that its arbitration clause pro 
viding for the settlement of substan 
tive issues arising under the contract 
could be enforced. \s a result, the 
court directed arbitration of the obli 
gation on the part of the employer 
to continue payments into the Drivers 
Union trust fund during the disputed 
the proviso that the 

first establish its au 
behalf of 
plovees as a requirement for raising 


period with 


Drivers Union 


thority to sue on the em 
an arbitrable question.** 

\t very least, the New Jersey court 
held that repudiated union retained 
one procedural right under its collec 
tive bargaining agreement. However, 
the fact that this case did not involve 


an NLRB representation proceeding 


*There is no available report as to 
hether the arbitration conducted o1 
lot, and, if so, 
“This is the 
that it 
to be the same tor the 
cited at 


was 
its outcome 


situation even though the 


court stated conceived state and 


tederal law 
ot the 
ote 22 


: Uhe 


court on 


purposes 
issues before it (case toot 
644) 
recent 
subject did not get to the 
merits of the case (Kennemetal, In 
l’AW, 34 Lapor Cases § 71,514, 161 F. Supp 
362 (DC Pa., 1958) 

* 49 Stat. 449 (1935). 

“Section 9(c) of the 
(\Wagner Act) reads as follows 

“Whenever a affecting 
arises concerning the representation of em 


at p 


most decision of a federal 


this 


NLRA 


original 


question commerce 


Change of Bargaining Representative 


under the federal act and that it was 
tried under purely state law by an 
inferior state court robs this decision 


of most of its authority. 

It appears justified to conclude at 
that with the 
contract rights of unions which have 


this point respect to 
been repudiated as bargaining agents 

whether through formal NLRB de 
certification proceedings or not—the 
few courts that have passed on the 


issue are divided and rather uncertain.*! 


\ search of the legislative history 
of Section 9(c) of the NLRA reveals 
that in the original Wagner Act passed 
in 1935*° no specific reference was 
made to decertification, much less to 
the of it 
In the 1947 


Section 


contractual consequences o 
version of the 


the NLRA, 


provided for a decertification 


House 

\mendments to 
Yic) 
procedure very similar to that adopted 
in the final act and Section 9(f)(8) of 


the House measure turther stated 


“If, pursuant to any election under 


this section, a bargaining representa 
tive is chosen for any unit and a col 
lective bargaining contract covering 
such unit is then in effect, certification 
of the new representative shall not be 


effective unless and until such new 


representative becomes a_ party to 


such contract and agrees to be bound 


in all respects by its terms for the 


remainder of the contract period.” 7 


ployees, the Board may investigate such 


controversy and certity the parties, im 


writing, the name or names of the repre 


sentatives that hay been designated ot 


selected In any such investigation, the 


Board shall provide for an appropriate hear 


due either in conjunction 
section 10° o1 
ballot 


litable 


Ing upon notice, 


with a proceeding under 


otherwise, and may take a secret 


employees, or utilize any other st 
method to ascertain 

National Labor Relations 

ve History of the Labor 
ions Act, 1947, Vol. 1, p. 64 
D> « United 
Ofttice 1948) 


representatives.” 
Board, Legis 
Vanagement Rela 
(Washington 


Printing 


sucl 


states Grovernment 





From this, it is apparent that the 
drafters of the House version recog- 
nized the contractual implications of 
decertifying a previously certified union 
bargaining agent while its contract 
with the employer was still in effect.** 


However, the Senate version of the 
1947 labor bill omitted the quoted 
section of the House bill and Section 
9(c) of the Senate bill was almost 
exactly like 9(c) of the final act. Sec- 
tion 9(f)(8) of the House bill was 
later eliminated’ by the conference 
committee because it was felt that 
such a provision might give rise to an 
inference that the Board should not 
continue the then prevalent practice 
of conducting representation elections 
while an existing collective bargain- 
ing agreement was in effect.*® Thus, 
it can be seen that the legislative his- 
tory of Section 9(c) is of little assist- 
ance in resolving contract issues 
associated with decertification, except 
that it reinforces the conclusion that 
Congress wished to place no obstacles 
in the path of full freedom in choosing 
the bargaining representative. 


Scanty though the evidence is, it 
seems reasonably safe to say that the 
Modine decision, denying the decerti 
fied union all rights under the security 
clause of its contract and hinting that 
all of its contract rights were probably 


extinguished, represents the better 
view and, more than likely, a trend. 
There is still room for the theory rep- 
resented by the Hughes decision that 
any contract rights of the displaced 
representative not in conflict with the 
new agent’s contract could survive. 
However, this doctrine is limited in 
practical scope by the current tend 
ency toward very complete and tech- 
the House 


* Implicit in Sec. 9(f)(8) of 
the newly 


bill were two things: (a) that 
certified union and the employer could by 
mutual consent ignore the existing contract, 
and (b) that any clause in the existing con- 
tract that required members of the bargain 
ing unit to join the decertified union would 
be no longer binding. 
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nical contracts covering every facet 
of collective bargaining. The Hughes 
rule would seem to find the only justi- 
fication for its existence in situations 
where there is an open shop such as 
would be likely to exist in states hav- 
ing right-to-work statutes. It is a 
fundamental legal precept that sanctity 
of contract should never be violated 
unless to do so would be productive 
of a greater good than could reason- 
ably be achieved by protecting the 
existing contractual rights. But it can- 
not be denied that a national labor 
policy which will insure the greatest 
degree of tranquility and orderly co- 
operation between unions, employees 
and management is certainly very 
important to the entire economy and 
certainly more important than trying 
to protect the dubious private rights 
of a repudiated bargaining agent. In 
declaring this policy, Congress has 
laid down the principle that employees 
should have the maximum degree of 
freedom and flexibility in the choice 
of an agent to represent them at the 
bargaining table.*° In fact, the only 
impediments that have been placed in 
the path of complete freedom in this 
regard are the contract bar rules and 
the one-election-per-year rule. The 
best way of effectuating this policy 
would be to deny the repudiated bar 
gaining agent any influence on the 
new bargaining relationship by can- 
celling all of its contract rights under 
the existing collective bargaining agree- 
ment as of the time the new bargain 
ing agent is certified. Certainly it 
would be preposterous to enforce the 
security clause (dues checkoff and 
union membership) of an existing con- 
tract in favor of the repudiated agent 
especially in the face of a union shop 

* H. Conf. Rept. 510 on the Labor-Man 
agement Relations Act of 1947 (June 3, 
1947). p. 50. 

” The provisions for employee representa 
Sec. 9 of the NLRA, 
legislative history of 


support this 


tion contained in 
as amended, and the 
this section abundantly 


clusion. 
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Production refers to output, without 
regard to the amounts of labor, capi- 
tal, and natural resources used to get 
that output. Productivity . . . re- 
fers to output per unit of input; it is 
a measure of efficiency.—W. Allen 
Wallis, Special Assistant to the Presi- 
dent and executive vice president of 
the Cabinet Committee on Price Sta- 
bility for Economic Growth. 





and dues checkoff clause in the new 
agreement. Nor is there any good 
reason for continuing to enforce any 
other nonvested rights in favor of the 
old union which in any way impinge 
on the scope or effectiveness of the 
new bargaining agreement. 


In discussing vested contract rights, 
it is important to distinguish between 
vested rights of the bargaining agent 
itself and vested rights of the em- 
ployee-members of a given bargain- 
ing unit who may have been members 
of the repudiated union. The union 
itself would certainly have no vested 
rights in the clauses, 
grievance procedures or the employee 
health and welfare provisions ™ of a 
collective bargaining contract. In fact, 
about the only clear-cut instance where 
a union agent would have a vested 
interest in the agreement would occur 
where the employer made payments 
to a union trust fund as in the case 
involving the movie studios and the 
\FM. However, since the only justi 
fication for the existence of the union 
is to act as the agent for the members 
of the bargaining unit, there is little 
logic outside of the sanctity of con- 


wage-hours 


union-management col 
provide for 


current 


Many 
lective bargaining contracts 
small term insurance policies and medical 
financed 
either entirely by jomtly 
by employer and employee payments. How 
plans of this type can be compared t 


and, in the 


plans which are 
the employer or 


hospital welfare 


ever, 


straight term insurance, sens¢ 


of any future return to the employee or 


union in the form of benefits, there is no 
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tract to support the theory that a 
union should continue to have any 
rights under its collective bargaining 
agreement after it has been repudiated 
as the agent. of the bargaining unit. 


This statement, of course, reaches 
the issue of the unique status of the 
collective bargaining agreement itself. 
It canbe and has been argued that in 
signing a collective bargaining agree- 
ment a union may claim positive rights 
of its own as a contracting party with 
the employer.*? In this view the union 
acts as the principal for the benefit of 
its members, and the employee is only 
a beneficiary of the contract. A differ 
ent view, and one that seems to be 
finding increasing favor, is that a col 
lective bargaining agreement is a very 
special kind of a contract and that its 
basis is not primarily derived from 
contract law at all. This theory em 
phasizes the idea that in negotiating 
an agreement a union is representing 
the collective wishes and interests of 
the members in the unit it represents 
and, consequently, that the rights of 
the individual employees are para 
mount. Such reasoning supplies jus 
tification for denying the repudiated 
union bargaining agent any rights un 
der an existing agreement, but tends 
to add significance to the role played 
bv unit members in the context 


Section 301 of the Labor-Manage 
ment Relations Act of 1947 °° made 
it possible for the parties to collective 
bargaining agreements—generally em 


plovers and unions—to sue on collec 


tive bargaining agreements in federal 
a result of the wording 
in the statute, individual employees 


courts. As 


vested interest present which would 


reasonably prejudiced by a prematur 


off of the benefits 
, \ large 
support this theory 
Labor 
Sec 168 (Baker, 
New York, 1940) 


tat, 156 


| 


number 


Disputes 


(1947), 





such 
unless 
court 1s 


sue on 
‘4 


status to 
federal courts 
jurisdiction of the federal 
obtained in some other way, such as 
of citizenship.*° 


do not have 
contracts in 


by diversity 

However, Section 301 should not be 
regarded as bestowing Congressional 
approbation on the idea that the union 
interests in a collective bargaining 
agreement are necessarily paramount 
to those of the individual unit mem 
bers whom the union represents. This 
legislation undertook only to provide 
a federal forum for the adjudication 
of controversies involving collective 


36 


contracts. 

There is good authority to support 
the statement that where employees 
have individual rights under a collec- 
tive bargaining contract, they may 
sue to enforce such rights in a court 
of competent jurisdiction.** At very 
least then, the members of a collec 
tive bargaining unit would have a 


contractual remedy with which to pro- 


*Capra v. Suro, 236 F. 2d 109 (CA-I, 
1956); Holman v. Industrial Stamping and 
Manufacturing Company, 30 LABor CASES 

70,172, 142 F. Supp. 215 (DC Mich., 1956) 

* Kosley v. Goldblatt Brothers, 34 LABOR 
Cases § 71,247, 251 F. 2d 558 (CA-7, 1958), 
cert. den., 357 U. S. 904 (1958) 

"The decision of the United States Su- 
preme Court in Textile Workers, CIO v 
Lincoln Mills, 32 Lasor CAses § 70,733, 353 
U. S. 448 (1957), has storm of 
controversy as to exactly what Section 301 
did do. However, its procedural effect in 
vesting federal courts with jurisdiction over 
cases involving employer-union contracts 
has not been seriously challenged (Assocta- 
tion of Westinghouse Salaried Employees v 
Westinghouse Electric Corporation, 27 LABOR 
Cases § 69,063, 348 U. S. 437 (1955)). 

* Kosley v. Goldblatt Brothers, cited at 
footnote 35, Marranzano v. Riggs National 
Bank of Washington, D. C., 18 LABor CASES 
7 65,885, 184 F. 2d 349 (DC of D. C., 1950); 
Hudak v. Hornell Industries, 21 LABor CASES 
7 67,024, 304 N. Y. 207, 106 N. E. 2d 257 
(N. Y. App. 1952). 

* There has been little 
connection with the vested rights of individ 
ual employees under union collective bar 


raised a 


very litigation 


gaining agreements (as distinguished from 
individual employment contracts). In the 
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under an 
matter of 


tect their vested interests 
existing agreement. As a 
fact, however, employees are gener 
ally considered to have very few vested 
rights in a collective bargaining agre¢ 
ment, the best example being where 
the employee makes contributions out 
of his wages to a pension or retire 
ment fund.** 


definitive 
the 


the lack of 


case 


Because of 
statutory and 
ject, the only 
ing the rights of the various parties 


law on sub 


good way of resol\ 


having vested interests in bargaining 
contracts is for the agreement to 
specify in great detail exactly how the 
various rights are to be resolved un 
der every forseeable circumstance. Such 
provisions should cover things like 
transfer of the employee out of the 
bargaining unit (either voluntarily o1 
involuntarily), expiration of the col 
lective bargaining agreement and re 
placement of the union by some other 
legitimate bargaining agent during 
case of union-employer agreements involv 

ing employee payments into pension and 
retirement funds—regardless of 

not the employer makes any 

contributions to the fund—the 
usually provide for a return to the employee 
of his equity in the event of termination o1 
the plan which can be brought about eithe: 
by expiration of the agreement under whic! 


the plan has been set up or other eventualities 


whether o1 
concurrent 


contracts 


However, two things are quite clear with 
respect to individual employee rights. Any 
nonvested employee rights under a colle¢ 
tive bargaining agreement ordinarily expire 
with the, agreement (Cardenas v. Wilson « 
Company, 17 Lapor CAses § 65,620, 180 F 
2d 828 (CA-10, 1950)). Employee contract 
rights represented by individual agreements 
employer are subsidiary to the 
a collective bargaining 
permitted 


with an 
rights represented by 
and may not be 
frustrate the collective 
established by federal law (J. / 
pany v. NLRB, 8&8 Lapor CAses § 51,173, 321 
U. S. 332 (1944)). This rule laid down in a 
contract bar proceeding is sufficient to illus 
which the Supreme 
and 


agreement te 
bargaining 
Case Con 


process 


trate the importance 
Court attaches to the 

use of the collective bargaining process and 
the procedures for its implementation con 


tree unfettered 


tained in federal law 
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the term of the agreement.*® This 


solution is especially important in 
view of the fact that there is little 
likelihood that federal statutes will 
be changed to resolve this problem 
in the forseeable future. 


Contract Rights 
of Newly Certified Union 

Having discussed the question of 
retention of existing contract rights 
by the former bargaining representa 
tive, it is now appropriate to study 
the contractual situation from the 
standpoint of the newly certified bar- 
gaining agent. Specifically, would any 
rights represented by the contract 
between the former bargaining agent 
and the employer be inherited by the 
new union, and to what extent would 
bargaining issues be reopened between 
the employer and this representative ? 

Perhaps it is best to start by answer 
ing the last question first. Since pres 
ent federal labor policy requires that 
the bargaining unit should have the 
greatest possible freedom in the choice 
of a union to represent it, it logically 
follows that the same policy would 
dictate that there should be full col 
lective bargaining between the em 
ployer and the new representative. 

” The 
ments which Ford and General Motors have 
signed with the United Auto Workers Union 
contain supplemental unemployment benefit 


complex collective bargaining agree 


and pension-insurance plans which are set 
up around company-union administered trust 
funds The agreements specity that no em 
ployee covered by the plans shall have any 
vested interest therein and outline termina 
tion and liquidation procedures 

that 
and 
accordance with 
Therefore 


note, howev ef, 


termination 


It is of interest to 
there is no 
liquidation other than in 
the express terms of the plans 
there is no resolution of the rights involved 
should the UAW be 
other union or bargaining agent during the 
term of the Admittedly such 
an event is unlikely, and there is little doubt 
that unions tend to increase their long-term 
attractiveness to employees as_ bargaining 


provision tor 


replaced by some 


agreements 
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And this, in fact, is the case. In its 
American Seating Company decision,*° 
the NLRB ruled unequivocally that 
it was an unfair labor practice for the 
employer to refuse to engage in “full 
statutory collective bargaining” with 
the new union even in the presence 
of the existing unexpired contract. 
While recognizing that its decision 
did some violence to private contract 
rights, the Board stressed the import 
ance of the public policy issues in 
volved. Implicit in its reasoning was 
the recognition that to restrict collec 
tive bargaining with the new repre 
sentative in would he to 
thwart the basic objectives envisioned 


any way 
in providing for a free choice of the 
\lthough some as 
pects of the American Seating Com 
pany ruling were criticized,’ the Board 
appears to accurately reflect its Con 


bargaining agent. 


gressional mandate by requiring a 
full scope of bargaining between the 
certified repre 
the American 


Seating Company decision would seem 


employer and newly 
sentative. Therefore, 
to be an authoritative answer to our 


second question 


But does the rule laid down in the 
American Seating Company case, that 


there must be full collective bargain 


ing with the newly certified union, 


representatives by negotiating and partici 


pating in “fringe benefits” of this type 
Phere 


provisions 


are no specific termination or liqui 
dation relating to the trust fund 
the current bituminous coal con 
the United Mine Workers 
and the mine operators and owners associa 
trust fund is supported entirely 


don 


trac between 


tions he 


by employer cé each 


mtributions base 


ton of coal mined. The fund is 


there 


irrevocabk 


and title o is vested in the three tri 


selected in accordance with provisions 
specified in the bargaining 
” 106 NLRB 250 (1953) 
"Mainly on the technical 
Board used to support its ruling 
election was not barred by an 
that 


not typical in the 


tees 
agreement 


fact finding 
which the 
that a 
existing 
three 
industry 


new 


three-year contract—namely, 


year contracts were 








permit the inheritance of any part of 
the existing contract with the former 
agent? Although its comment on the 
matter is obiter dicta, the court of 
appeals in its Modine decision clearly 
thought that such inheritance of what 
it called “substantive contract rights” 
by the newly certified union was at 
least possible.** In seeking the an- 
swer to this question it is necessary 
to touch on some of the substantive 
aspects of the contract bar rule relat 
ing to successor unions and the schism 
doctrine. 


Where there is no essential change 
in the structure of the contracting 
union—merely a change in name or 
a change in national affiliation—it is 
clear that the NLRB will regard the 
existing contract as a bar to a new 
election which is tantamount to its 
continuation in full force and effect.** 
Even where there is a merger of unions, 
the NLRB will bar an election pro 
vided that the new union assumes the 
contract rights and obligations of the 
constituent unions and that there was 
no objection to the merger by a ma- 
jority of employees in the bargaining 
unit affected.44 Where the NLRB has 
barred a representation election by 
reason of the existence of a contract, 
it may be deduced by analogy that 
there would be no necessity for re- 
opening bargaining between the par 
ties bound by the contract except by 
its own explicit terms. There is no 
court or NLRB decision which con 
tradicts this conclusion. 

“Case cited at footnote 13; “Since it 1s 
established that the bargaining agent can be 
dispensed with or changed by the employ- 
ees, it is evident that the contract of 1948 
[with IAM] after the election of 1950 had 
to be administered by C. I. O.” The words 
of the court here do not indicate whether 
it felt that the inheritance of the IAM con- 
tract by the CIO was mandatory or merely 
voluntary and subject to acceptance by the 
employer, Modine. 

* Carpinteria Lemon Association v. NLRB, 
cited at footnote 9; Michigan Bell Telephone 
Company case, 85 NLRB 303 (1949). 
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nr. ee. toonrnert —— F 


not 


there has 
between 


when been 
conflict or contention the 
former bargaining agent and a new 
representative certified by the NLRB 


However, 


following an election, it is clear that 
there is no real successorship in the 
technical sense, and, under the rule 
of the American Seating Company case, 
an existing contract should not inter 
fere with full collective bargaining 
between the new representative and 
the employer. Another way of putting 
it might be to say that unless there 
is some special reason for allowing 
the inheritance of contract rights, such 
as in the instance of a true successor 
union, full bargaining of a new con 
tract as spelled out by the American 
Seating case should be required. Only 
in this way can the indicated public 
policy objectives of national labor 
law, which give bargaining units the 
freest choice of a representative and, 
in turn, afford that representative the 
maximum opportunity to bargain with 
the employer on behalf of the unit 
represented, be attained. 


In a recent and significant 
decision, the NLRB undertook to re 


solve most of the remaining doubts 


very 


concerning the inheritance of an exist- 
ing collective bargaining agreement 
by a newly certified union. The Her 
shey Chocolate Corporation case * ac 
tually involved a question of union 
schism, and, in its ruling, the Board 
laid down its recent contract 
bar rules where such a schism exists.* 
The problem developed over the at 


most 


“Union Carbide and Carbon Company case, 
116 NLRB 488 (1956). 

* Case cited at footnote 4 

“In Hershey, the Board ruled that a schism 
the existing bargaining represen- 
in immediate election would 
there was basic 


within 
tative justifying < 
be considered to exist if 
intraunion conflict at the highest level of an 
international union, whether or not a federa- 
tion is involved, over high-level policy which 
resulted in a disruption of intraunion rela- 
tionships where the employees had taken 
action creating confusion in the bargaining 
after 


relationship within a reasonable time 


December, 1959 ® Labor Law Journal 


ctatuec of collective bargaining avcree- 





tempt of a local to change its affilia- 
tion from an international union which 
had been expelled from the AFL-CIO 
federation for corruption to another 
international union which had just 
been chartered by the AFL-CIO. How 
ever, What the NLRB had to say about 
the contract rights involved far over 
shadowed, at least for our purposes, 
what it said about contract bar rules, 
which, after all, only to the 
holding or not holding of a represen 


relate 


tation election.** 


\fter holding that the purposes of 
legislative policy in promoting indus 


trial stability would be better served 


by permitting a new choice of bar 


gaining representative, even in the 
presence of an existing contract where 
exists, the Board pro 
ceeded to dispose of most of the con 


48 


a true schism 


tract rights involved on the basis of 
the same theory. First it resolved the 
the 


issue concerning inheritance of 


existing contract with these words 


“As has been pointed out above, an 
election is directed in a_ schismati 
situation because the contract, which 
would normally be a bar, is no longer 
a stabilizing force and there is there 
fore no warrant for denying to the 
employees the immediate exercise of 
their right to select their representa 
tive, and because it is only through 


(Footnote 46 continued) 
hese 


do not 


ontract 


redefined «¢ 
affect the 
limitation 
NLRB 
In the 
been in 


the conflict arose 


bar rules, of one 


course, 
a statutory 


which the 


election-per-year rule, 
on representation elections 


have the 


to change 


had 


over a al 


does not 
Hershey case, the 
effect slightly 
new election was directed 

“The schism doctrine itself can accurately 


power 
contract 


just when the 


be regarded as a special case of the general 
rule that 


intraunion contention to require 


where there has been sufficient 
an election, 
there is usually enough inherent conflict so 
that contract inheritance through successor 
ship cannot take place 

“The term “true schism” 
indicate the 


relationships in 


is used here to 
involving union 


NLRB 


circumstances 


which the will set 
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the medium of an election that sta 
bility can be restored to the disrupted 
relationship. 


no salutary purpose would be served 


In these circumstances, 


by limiting the employees’ freedom 
the 
employees full freedom of choice would 


of choice. Instead, granting to 
further serve the statutory objective 
of promoting stability in bargaining 
relationships by definitively resolving 
all proper questions of representation 
affecting the employees involved. In 
view that the em 
ployees ought not be limited in their 
choice in the accord 
with established practice, we also be 
that, in a pro 


of this conclusion 


election and in 


lieve representation 
ceeding, it would be inappropriate to 
require the winning union, if any, to 
assume the existing contract <i 

The inescapable conclusion to be 
reached from this that 
when the Board conducts a represen 


statement 1s 


tation election whether as a result of 


a schism or not, the winning union is 
not required to assume an existing 


contract unless it wishes to, even 
though the winning union is the incum 
hent and thus already a party to the con 
The Board further ruled that 
where a true schism exists an attempted 
the 


(usually to the new affiliate interna 


tract 


assignment of existing contract 


tional) will not preserve it as a bar 


the consequent 


to an election with | 


aside an bargaining con 


iu¢ a tion elec 

Hershe Board 
placed much greater em] hasis than hereto 
element of conflict, finding the 
It stressed that 


“whicl 


ie bargaining 


id t ne representa 


decision, the 


tract ane 


tion In its 


tore on the 
a schism intra 


1 
flict must 


union con 
t} 


existence 
exist creates 
such contusion in 
ship that stability « 

This 


pre viously State d pri 


an be restored 


an election.” statement affirms the 


neerning the 


ipl Ss cf 


inheritance of contract rights by true suc 


unions and also overrules by impli 
previous NI] 
held to 
intraunion conflict 
Dry Dock Company, 86 NI 
and New York Shipbuilding ( 


NLRB 915 (1950)) 


cessor 


RB cases where schism 


cation 
exist in the absence ot 
Sun Shipbuilding and 
RB 20 (1949) 


rr poration, RY 


has been 


(Sec 
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result that the contract would not 
bind the assignee. Thus by its Hershey 
decision, the NLRB eliminated most 
of the remaining guesswork involving 
the inheritance of collective bargain- 
ing agreements. 


It would seem that in its pronounce- 
ments of policy regarding contract rights 
in the Hershey case the Board went far- 
ther than it needed to, especially in 
the situation where the incumbent 
union is the winner in the represen- 
tation election. Certainly the new 
policy will inevitably cause some in- 
stability in contractual relationships, 
and whether an over-all advantage 
will be gained in the national indus- 
trial relations pattern from the added 
stability that the new policy will give 
collective bargaining relationships is 
not immediately apparent. 


Obviously, where the former bar- 
gaining representative, the newly cer- 
tified agent and the employer all agree 
to transfer the rights in an existing 
contract to the new representative, 
there is no reason why such a transfer 
could not be readily accomplished. 
However, in the hurly-burly of present 
day labor relations, such an amicable 


settlement is generally highly un- 
likely. Furthermore, as in the in- 
stance of the American Federation 


of Musicians contract with the movie 
studios, a collective bargaining agree- 
ment will often specifically state that 
rights thereunder are not transfer- 
able. Although there are no labor 
case decisions directly in point, the 
well-grounded principles of ordinary 
law would seem to dictate 
would be deter- 


contract 
that such a clause 
minative regarding any possibility that 
the newly certified union could in- 
herit any of the rights of the re- 
pudiated union. 


Conclusions 


There seems to be little doubt that 
the attitude of the NLRB toward the 
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status of collective bargaining agree- 
undergone a_ substantial 
3oard has been set 


ments has 
change. Since the 
up by Congress to create, within statu- 
tory limits, and to administer, accord- 
ing to legislative mandate, a national 
labor relations policy, this change in 
attitude is significant. Specifically, it 
affects the rights of a union signatory 
of an existing collective bargaining 
agreement where that union has been 
replaced as bargaining representative 
by a newly certified union. The change 
the rights of the new 


also affects 


union agent. 


Prior to its decision in the Boston 
Machine Works case, the NLRB had 
maintained that once made, a collec- 
tive bargaining contract should be 
preserved for at least a reasonable 
time even though the employees might, 
in accordance with statutory proce- 
dure, choose another bargaining rep 
resentative during this period. The 
Board left no doubt that its thinking 
was guided by the idea that preserva- 
tion of the sanctity and integrity of 
a collective contract once it was ne- 
gotiated and signed was the best way 
to achieve a maximum degree of sta- 
bility in labor-management relations. 
This. of course, meant that the newly 
certified union would inherit 
stock and barrel the existing contract 
with the repudiated union. The logi- 
cal deduction from such a policy is 
that the old union would be ousted 
from its rights under the subsisting 
contract which it had negotiated and 
signed with the employer—certainly 
from those rights that conflicted at 
all with the interests of the new union 
under the contract. 


lock, 


This is essentially the stand taken 
by the court in the Modine decision 
and it inferentially supports the vast 
preponderance of court cases on the 
point in recognizing and upholding 
the contractual sanctity of the collec- 
tive bargaining agreement in the same 
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The No-Raiding Agreements 


After Five Years 
By JOSEPH KRISLOV 





In 1954 the AFL and the CIO set up machinery to handle interunion 
raiding of members and potential members. Mr. Krislov, who is a 
frequent contributor to the Journal, traces the subsequent history 
of how the two unions have dealt with such disputes, including the 
action taken by them at their recent convention in San Francisco. 





N JUNE, 1954, the former AFL and former CIO embarked on a 
| pl sabe to eliminate competition for workers already organized by 
their affiliated unions. A no-raiding agreement was signed, pledging 
the signatory unions not to solicit each other’s membership. The 
signatories agreed to mediate disputes which would arise and, if 
mediation failed, to submit the disputes to an impartial umpire. Shortly 
afterward, in September, 1954, many of the affiliated unions of the 
former AFL signed an agreement providing similar machinery to 
adjudicate disputes within that federation.’ 


Now, five years later, an evaluation of the operation of these 
agreements would seem appropriate. An evaluation is especially timely 
because of the adoption of a resolution by the 1959 AFL-CIO con 
vention approving the principle of “final and binding” arbitration to 
settle interunion disputes.” Have the agreements been successful in 
reducing the number of raids between unions? How many disputes 
have arisen? How have they been resolved? What unions have been 
involved in these disputes? And, finally, have unions complied with 


? 


the umpire’s awards: 

Some of the answers to the above questions are surprising. The 
agreements have contributed to a decrease in the number of raids 
between affiliates of the former AFL and affiliates of the former CIO 
and among affiliates of the former AFL. While there have been sev 


*The former CIO adopted an organizational disputes agreement in October, 
1951. Highly successful, this agreement has virtually eliminated all contests 
among its signatory unions. See Seymour H. Lehrer, “The CIO Jurisdictional 
Dispute Experience” XI /ndustrial and Labor Relations Review 247-261 (Janu 
ary, 1958). 

* The resolution was formulated by a special committee appointed at the 
executive council’s August, 1959 meeting. For an account of the appointment of 
the special committee, see AFL-CIO News, August 22, 1959. For an account of the 
convention's action, see AFL-CIO News, September 26, 1959, and American Federa 
tionist, October, 1959, pp. 5-6. For an evaluation of the convention's action, see 
Fortune, November, 1959, pp. 273-274. 
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The author gratefully acknowledges 
the comments and criticisms of David 
Cole, the umpire under the agree- 
ment; Louis Silverberg, of the NLRB; 
and Professor Maurice Mann, McCoy 
College, The Johns Hopkins Univer- 
sity. For assistance in compiling the 
data, he is grateful to Harry Ste- 
pakof and Helen Holt, of the Ad- 
ministrative Statistics Branch of the 
National Labor Relations Board. 





eral hundred disputes, relatively few 
have been referred to the umpire. 
More than one third of the unions 
affiliated with the AFL-CIO have 
been involved in at one of the 
60 disputes decided by the umpire 
during the five-year period ending in 
June, 1959. However, there has been 
some concentration of these disputes 


least 


among the larger unions and one 
small craft union. Compliance with 
the awards of the umpire has been 
good, although several unions have 
disobeyed specific rulings by the 


umpire. 


Decline in NLRB Contests 


Since 1954, the number of National 
Labor Relations Board contests be 
tween affiliates of the AFL 
and affiliates of the former CIO has 
decreased sharply. In the second 
quarter of 1955, AFL and CIO unions 
raided each other in 47 contests. It 
has been estimated that raiding in 
the quarter was “reduced by slightly 
less than half compared with 1951 
and) 1952.” * 


former 


In the second quarter of 1958, AFL 
and CIO unions raided each ether in 
16 contests. Ten of these 16 raids were 
concentrated among a few unions. In 
five of the ten contests, the Carpenters 
raided, or were raided by, the Wood- 


Joseph Krislov, “The No-Raiding Agree- 


ments: A Progress Report for 1955,” 
Proceedings of Eighth Annual Meeting of 
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published. The distribution of these 


Asenwtee im ciurcceceive 197.manth near... 


workers. In two other contests, the 
Carpenters and the Furniture Workers 
raided each other. The Operating 
Engineers opposed affiliates of the 
former CIO in units for powerhouses 
In the second quar 
ter 1959, AFL CIO. unions 
raided each other in seven contests. 
Although the Woodworkers 
the Carpenters in one contest, the re 


in three contests. 


of and 


raided 


maining six contests were distributed 
among ten unions. 


There was a similar decrease in the 


number of raids among affiliates of 
the AFL. In the second quarter of 
1955, there were 34 raids involving 


two affiliates of the AFL. In the sec 
ond quarter of 1958, there were only 
five raids involving two affiliates of 
the AFL, while, in the second quarter 
of 1959, there were only six raids in 
volving two affiliates of the AFL. 

The expulsion of the Teamsters 
from the AFL-CIO in 1957 helped to 
reduce the number of contests among 
the affiliated unions since the Team 
sters were frequent participants in 
contests between unions for organized 
units. During their affiliation, they 
did not sign the no-raiding agreement. 
If they had remained in the AFL-CIO, 
the number of raids among the affiliated 
unions would have been greater. 


Of course, the decline in the number 
of NILRB contests involving the affili 
ated unions does not prove that these 
unions have ceased to raid each other. 
It is possible that the affiliated unions 
may be utilizing other machinery to 
recognition in units already 
Similarly, the no-raiding 


obtain 
organized. 
agreements cannot be shown to have 
caused the decline in the number of 
NLRB contests. It is possible that a 
decline in the number of NLRB con 
tests would have occurred even if the 
no-raiding agreement had not been 


adopted. Notwithstanding these pos 


Association 


344. 


Research 
1956), p. 


Industrial Relations 
(Madison, Wisconsin, 
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involved two affiliates of the former 
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sibilities, it would be foolhardy to should engage in a boycott or similar 
conclude that the no-raiding agree- activity of goods or materials manu- 
ment had nothing to do with the factured or processed by employees 
decline in the number of NLRB con-_ represented by another affiliate of the 
tests. In the absence of evidence that AFL-CIO.’ The disputes arising under 
unions are using other machinery to this ruling were also to be processed 
obtain recognition and that the de- within the machinery established under 
cline in NLRB contests is merely a the no-raiding agreement and _ the 
coincidence, it would seem appropri- umpire was given the authority to 
ate to attribute the decline to the effec- make “recommendations.” 


tiveness of the no-raiding agreement.* soa 
& 46 Data on the exact number of dis 


putes that have arisen in the five-year 
Disputes Under Agreement period is not available* The AFL 
CIO executive council reported that 
as of July 9, 1959, 219 disputes were 
handled under the no-raiding agree- 
ment and 134 were processed as viola 
tions under the AFL-CIO constitution.® 
Prior to the February, 1958 ruling of 
the executive council, complaints al 


Only the signatory unions were 
bound by the no-raiding agreement, 
but the signatory unions of one feder- 
ation pledged only not to raid the 
signatory unions of the other federa- 
tion.” The agreement did not pro 
hibit raiding within each federation. 
\t the time of merger, an “Instrument 
of Extension and Amendment” ex- 
panded the jurisdiction of the agree 
ment, as of January, 1956, to “make it 


leging violation of Article ITT, Section 
4, were processed by President Meany’s 
office. The executive council has esti 
mated that from December, 1955, to 


- ° . . [A To QOs37 - - ‘ > 2 ) 
effective as between all unions signa December, 1957, approximately 300 


tory to it [the extension instrument] 
irrespective of their former affiliation.” 


disputes were processed.’ The grand 
total of all complaints is, therefore, 
i : : slightly less than 700 for the entire 

On February 6, 1958, the AFL-CTO S 
executive council ruled that Article 
IIT. Section 4 of the federation’s con 
stitution obligated the affiliated unions 
not to raid each other. The umpire period ending in June, 1959.% Obvi 
was given the authority to make a ously, most of the disputes were set 
“recommendation” in the disputes in tled by mediation Although the 


five-year period 
There have been 60 disputes decided 
by the umpire during the five-year 


volving a nonsignatory union. On _ details of disputes mediated are not 
the following day the executive council available,’* the decisions and recom 
ruled that no affiliate of the AFL-CIO = mendations of the umpire have been 


‘For fuller discussion, see John Hutchin jurisdiction in February, 1958. David I 
son, “The Constitution and Government of Cole, “Interrelationships in the Settlement 
the AFL-CIO,” 46 California Law Review of Jurisdictional Disputes” 10 Labor Lax 
739, 760-762. Tournal 458 (July, 1959) 

AFL-CIO, Constitution of the AFL-CIO * AFL-CIO, Report of the Executive Coun 
and Other Official Documents Pertaining to — cil, Third Constitutional Convention, pp. 69-71 
the Achievement of Labor Unity (1955), p. 40 ” AFL-CIO, “Executive Council Reports,” 

* Work cited at footnote 5, at p. 44 Proceedings Second Constitutional Convention, 

AFL-CIO, Decisions and Recommenda 1957, p. 46-47 
tions of the AFL-CIO Impartial Umptre "The opinions of the umpire have ap 
(Washington), pp. 241-243 peared in Labor Arbitration Sertes, Vols 

*In May, 1959, David Cole, the umpire 23-32 
under the agreement, estimated that the = The writer sought, but was unable to 
number of disputes was “no less than 300.” obtain, permission from the AFL-CIO to 
This estimate included disputes processed study the disputes that were mediated 


under the executive council’s extension of 
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Makers, the Machinists Union ** was About half of the disputes decided 
involved in three disputes with the by the umpire in 1958-1959 were not 








published. The distribution of these 
disputes in successive 12-month peri- 
ods, beginning on June 9, 1954, the 
date on which the original agreement 
was signed, was as follows: 


Recommen- 


dations 
Decisions Under 
Under AFL-CIO 
No-Raiding Constitu- 
Years Total Agreement tion 
1954-55 4 4 0 
1955-56 4 4 0 
1956-57 10 10 0 
1957-58 11 8 3 
1958-59 31 11 20 


The sharp increase in the number of 
disputes referred to the umpire in 
1958-1959 was a result of disputes 
among nonsignatory unions to the 
agreement. The number of disputes 
among the signatory unions which 
were referred to the umpire has risen 
slightly since the agreement’s inception. 

Beginning in May, 1958,"* disputes 
between two signatory affiliates of the 
AFL have been referred to the um- 
pire. Of the 31 disputes referred to 
the Umpire in 1958-1959, affiliates of 
the AFL opposed each other in 13. 
The umpire rendered decisions in five 
disputes and made recommendations 
in eight. In one other dispute, the 
umpire rendered a decision in which a 
newly merged union of an AFL. affili 
ate and a CIO affiliate an 
affiliate of the AFL. Hence, slightly 
less than one half of the disputes 
decided by the umpire in 1958-1959 
involved two affiliates of the AFL. 


ODppe sed 


The above analysis indicates that 
relatively few of the disputes referred 
to the umpire in 1958-1959 involved 
controversies within the original jur 
isdiction of the AFL-CIO no-raiding 
agreement. In fact, more than half 
were disputes arising under the con- 
stitution, and about half of the dis- 
putes arising under the agreement 





™ International Association of Machinists v. 
International Brotherhood of Electrical W ork- 
ers, Case No. 27-58, May 5, 1958. 
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involved two affiliates of the former 
AFL. If the disputes referred to the 
umpire were representative of all dis- 
putes, the no-raiding agreement has 
been successful in curtailing raiding 
within its original jurisdiction. 


The changing character of disputes 
being decided by the umpire is also 
evident in the units contested. Of the 
18 disputes referred to the umpire in 
the first three years of the agreement, 
12 involved industrial units, four in- 
volved departmental units, and only 
two involved craft units. Of the 42 
disputes referred to the umpire in the 
latter two years of the agreement, 14 
involved industrial units, eight in- 
volved departmental units, 17 involved 
craft units and three involved charges 
of product boycott. In the early vears 
of the agreement, an affiliate of the 
\FL and an affiliate of the CIO were 
in dispute, usually in an industrial 
unit. Greater participation by affili- 
ates of the AFL increased the propor- 
tion of disputes in craft units. 


Over 50° unidns ‘participated in at 
least one; dispute—either as the union 
beingycharged with raiding or as the 
raided union. About one half of the 
50 unions were involved in only one 
dispute ; six unions participated in at 
least five disputes. The 
and the number of disputes in which 


six unions 


each participated as follows: 
The Machinists participated in 14, the 
International Rrotherhood of Flectri- 
Workers in eight, the 
Makers in seven, the Steelworkers in 


six, the Auto Workers in six. and the 


were 


cal Pattern 


International Union of Electrical 
Workers in five. 
The Auto Workers and the Ma- 


chinists complained of raiding by the 
Pattern Makers in five '* and two dis- 
In addition to 
Pattern 


putes, respectively. 
the two disputes with the 


* The Auto Workers also complained of 
raiding by the Metal Polishers in a single 
dispute. 
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Makers, the Machinists Union *® was 
involved in three disputes with the 
IBEW, two disputes with the Steel- 
workers, the Transport Workers and 
the Sheet Metal Workers, and single 
disputes with the American Federa- 
tion of Government Employees and 
the IUE. In addition to three disputes 
with the Machinists, the IBEW was 
involved in single disputes with the Rail- 
road Signalmen, the Rubber Workers, 
the Steelworkers and the IUE. In ad- 
dition to disputes with the Machinists 
and the IBEW, the Steelworkers were 
involved in a single dispute with the 
Sheet Metal Workers, the Allied In- 
dustrial Workers and several affiliates 
of the former AFL for all the produc- 
tion and maintenance employees in a 
mining establishment. In addition to 
disputes with the Machinists and the 
IBEW, the IUE was involved in one 
dispute each with the Allied Industrial 
Workers, the Operative Potters and 
the Sheet Metal Workers. 

1 among unions in the 
printing industry—the Lithographers, 
the Printing the Book- 
binders and the Paperworkers—were 
decided by the umpire. The Operat- 
ing Engineers were involved in four 


Six disputes 


Pressmen, 


disputes, three of which were contests 
for their craft. The Upholsterers 
opposed the CIO Textile Workers in 
one dispute and the Furniture Workers 
in three. There were two disputes 
referred to the umpire in each of the 
following areas: office units, building 
service units, the clothing industry 
and the textile industry. In addition, 
the umpire decided a single dispute 
between the rival unions in the fol- 
lowing industries: shoe, glass, meat- 
packing and leather.*’ 





the 
Oil 


*In one dispute the Machinists, 
IBEW and the Plumbers opposed the 
Workers. 

* In one dispute the Retail, Wholesale and 
Department Store Workers’ Union opposed 
the Lithographers. 
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About half of the disputes decided 
by the umpire in 1958-1959 were not 
within the original jurisdiction of the 
no-raiding agreement. These disputes 
involved either a nonsignatory union 
to the agreement or two affiliates of 
the former AFL. Despite the large 
number of unions participating, these 
disputes were concentrated among the 
larger unions and one small craft 
union, the Pattern Makers. 


Compliance 


The umpire has ruled that there 
were violations of either the agree- 
ment or the constitution in 46 of the 
60 disputes. Hence, unions which al- 
leged violations have has 
justification for their grievances. 


seem to 


Ultimately, the success of the agree- 
ment to curtail raiding depends on the 
willingness of individual unions to 
comply with the decisions or recom- 
mendations of the umpire. By check- 
ing the records of the NLRB and by 
contacting unions, information 
been gathered on 44 of the 46 viola- 


has 


tions. 
plied in 30 instances, but compliance 
was not entirely voluntary in seven. 
The NLRB dismissed six petitions 
and a federal court ordered the with 


Unions appear to have com- 


drawal of the seventh petition. 


Unions have not complied in 12 of 
the 14 instances in which the umpire 
ruled that there was a violation. In 
two instances, the complaining union 
has informed the writer that it had no 
information as to whether the violat 
ing union has complied with the um- 
pire’s award. Two of the 12 instances 
of noncompliance occurred during the 
first year of the agreement. The um- 


“The four remaining disputes were as 


follows: The Rubber Workers Chemical 
Workers; The Broadcast Engineers v. The 
Stage Hands Employees; The Hotel and 


Restaurant Workers v. The American Bakery 
Workers; and The Metal Polishers v. The 
Toy and Doll Workers 
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The cost to business concerns 
of complying with federal, state and 
local tax authorities is high and can 
be expected to go higher, according 
to 222 manufacturing companies co- 
operating with the National Indus- 
trial Conference Board in a survey. 





pire had ruled that the Meat Cutters 
and the Upholsterers were in violation 
of the agreement. Nevertheless, both 
unions won their respective elections 
and were certified by the NLRB. In 
1959, the Metal Polishers raided the 
Toy and Doll Workers and won an 
NLRB. election. After the election, 
but prior to certification, the Metal 
Polishers sought unsuccessfully to 
withdraw their petition."* 

In the remaining nine instances of 
noncompliance, the raiding unions did 
not comply with the umpire’s recom- 
mendations. The Pattern Makers did 
not comply in two instances, and the 
Operating Engineers, and Lithog- 
raphers, the Clothing Workers, the 
Sheet Metal Workers, the Steelworkers, 
the Hotel and Restaurant Workers 
and the IUE each did not comply in 
single instances. Of course, a distinc- 
tion should be made between failure 
to comply with the recommendation 
of the umpire and the failure to com- 
ply with his decision. A “recom 
mendation” does not carry the authority 
of a “decision.” 

In 1958, a union court 
decision declaring the no-raiding agree- 
ment to be an enforceable contract 
under Section 301 of the Labor-Man- 
agement Relations Act.1® After this 
decision, it seemed reasonable to as- 
sume that signatory unions—except 
in rare instances—would comply or 
be compelled to comply with the um- 


secured a 


* Cadmium and Nickel Plating, Division of 
Great Lakes Industries, Inc., 124 NLRB, No 
50 (1959). 

*UTWA v. TWUA 
Company), 35 Lapor 
F. 2d 743 (1958). 
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Cases § 71,742, 258 








at p. 459. 





































pire’s awards. However, the NLRB’s 
refusal to permit the withdrawal of 
the petition in the Metal Polishers- 
Toy Workers’ dispute suggests that 
there may be a second judicial review 
in the future. 

What of nonsignatory unions to the 
agreement? The adoption of the 
resolution at the 1959 AFL-CIO con- 
vention approving the principle of ar- 
bitration for the settlement of interunion 
disputes suggests that nonsigners may 
eventually be compelled to comply 
with the constitutional provision for- 
bidding raiding. Of course, a detailed 
plan providing for the arbitration ma 
chinery will have to be developed and 
approved by the special AFL-CIO 
convention in 1960. 


The umpire has stated that “it seems 
necessary that the NLRB be directed by 
the Labor Management Relations Act 
to give full faith and credit to what 
ever determination the federation or 
its authorized agencies may make in 
With refer 


ence only to disputes on representa 


jurisdictional disputes.” *° 


tion, it would seem premature to take 
so drastic a step at this time. Most 
of the disputes involving a nonsigna 
tory union have been resolved without 
the services of the umpire. In addi 
tion unions have complied in about 
two thirds of the disputes in which 
the umpire ruled there were violations 
of the constitution. Prior to the re 
ferral of disputes involving nonsigna- 
tory unions to the umpire, President 
Meany’s office handled these disputes 
and considerable success was reported 
in resolving them.*! Aside from the 
merits of the umpire’s proposal, it 
must be recognized that it will be ex 
tremely difficult to secure Congres 


(Continued on page 894) 


” David L. Cole, work cited at footnote 8, 


* Work cited at footnote 10, at p. 47 
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Dues, Initiation Fees 
and Union Security 


By IRVING KOVARSKY 





Union security agreements can be a source of abuse of workers 
by the unions. This article considers the problem, examining 
applicable state and federal laws, interpretative decisions and 
arbitration awards. The author, who is an associate professor, 
Management Department, School of Business, Southern Illinois 
University, is now on a fellowship at the Yale Law School. 





Wi THE ENACTMENT of federal legislation favorable to 
their growth starting in 1932, labor organizations continued to 
expand numerically until today there are approximately 18 million 
union members. As the movement, at one time somewhat idealistic, 
continued to expand prior to 1947, evidence was made available that 
many individuals were in need of protection from union abuses, par 
ticularly where union security contracts had been negotiated. Unions, 
being opportunistically inclined, naturally sought collective bargaining 
agreements allowing the maximum degree of control over employment 
opportunities, and prior to the Taft-Hartley Act, the closed shop and 
preferential union shop were legal. One method of restricting union 
membership, often preventing other unions from gaining a toehold 
and sometimes discriminating against “undesirable” applicants, is to 
use the legitimate need for funds, raised by fines, dues and assess 
ments, for illegitimate purposes. 

The purpose of this article is to examine the state and federal laws 
and interpretative decisions involving “unfair” dues and initiation fees, 
emphasizing the Taft-Hartley Act. In addition, arbitration decisions 
will be examined. A few suggestions will also be made to cure what 
appear to be defects in current regulation. 


State Regulation 

The number of state statutes regulating initiation fees and dues 
are probably indicative of the power unions currently wield over the 
ability of employees to earn a living and the influence of the Taft 
Hartley Act. In some instances, the state laws seem to indicate a 
legislative philosophy which casts doubt upon the desirability of 
union growth. With more and more states expressing the need to 
protect their citizens against union blacklisting, exercised in some 
instances by controlling the payment of fees, it can be anticipated 
that more state laws, particularly in the agricultural states and in the 
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South and Southwest, where hostility 
toward unions is more evident, will 
be passed. What is somewhat para- 
doxical is the passage of laws regu- 
lating initiation fees and dues where 
right-to-work laws, prohibiting the 
union shop and lesser forms of union 
security, have been passed. Although 
these laws are supposedly enacted to 
protect the individual against union 
abuse, it is difficult to accept this 
reasoning because employees are not 
required to belong to a union as a 
condition of employment where right- 
to-work laws have been passed. Per- 
haps members of state legislatures 
were more concerned with the build- 
ing-up of “war chests” to be used for 
strikes and other methods of economic 
coercion as well as for political pur- 
poses than the protection of employees. 
A review will now be made of the 
various state laws. 

Per Section 94(6) (C), Colorado has 
granted to its industrial commission 
the authority to declare void an all- 
union contract signed by the employer 
and union where three fourths of the 
employees, by secret ballot, express 
approval, if “it finds that the labor 
organization involved unreasonably 
has refused to receive as a member 
employee of such employer 
.’? Under this section, presum- 
ably, if excessive or discriminatory 


any 


fees or dues are charged, the Colorado 
Industrial Commission can take action 
to outlaw the collective bargaining 
agreement. 

The law does not specifically cover 
the possibility of throwing an em- 
ployee out of a job by expulsion 
from the union for failing to pay dues, 
fees or fines. However, by legislative 
declaration, excessive or arbitrary ini- 
tiation fees cannot be charged.’ 





Wrongly do men cry out against 
experience and with reproaches ac- 
cuse her of deceitfulness. Ex- 
perience is never at fault; it is only 
your judgment that is in error. 


—Leonardo da Vinci 





The Florida Union Regulation Law 
contains some rather unique provi- 
sions regulating dues and assessments. 
One section provides: 


“Labor unions or labor organiza- 
tions shall not charge an initiation fee 
in excess of the sum of Fifteen Dollars 
($15.00), provided that initiation fees 
in effect on January Ist, 1940 may be 
continued.” 3 

In addition, Florida prohibits the 
collection of dues and other assess- 
ments not authorized by union consti- 
tution or its bylaws.‘ Furthermore, 
the $15 ceiling on initiation fees ap- 
pears to be excessively low in some 
situations. It should be pointed out 
that the Florida law regulating con- 
tributions by members to union coffers 
does little to assure internal democ- 
racy because of right-to-work legisla- 
tion.® 

Territories of the United States 
are covered by the Taft-Hartley Act. 
However, many businesses 
are excluded from its coverage because 
of the dollar or volume-of-business 
yardsticks periodically established by 
the National Labor Relations Board, 
the laws of these territories are ap 
plicable to interstate as well as intra 


because 


state commerce. 

In Hawaii, “The 
clare any such all-union 
terminated whenever it finds that the 


shall 


agreement 


be yard de 


labor organization involved has un 
reasonably refused to receive as a 








* Colorado Statutes Annotated, Sec. 94(6) 
(C) (1943). 

* Colorado Statutes 
(1943). 


94(1) 


Annotated, Sec 


868 





* Florida Statutes Annotated, Sec. 447.05 


(1951). 

‘Florida Statutes Annotated, Sec. 447.09 
(5) (1951). 

* Florida Constitution, Sec. XII (1944). 
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member any employee of such em 
ployer, and each such all-union agree- 


of the board 
The law of Puerto Rico is similar. 
\ union shop clause in a contract is 
permissible,’ and an unjustifiable ex 
clusion or suspension of any employee 
by a union may be ground for can 
celing the union security clause pro 
vided for in the collective bargaining 
contract.* 

Kansas provides that unions must 
submit an annual report showing the 
initiation fees, dues and assessments 
collected from members.® Section 
44-809(6) provides that a union can 
not “charge, retain any 
dues, assessments, or other charges 


receive, or 
in excess of, or not authorized by, the 
constitution or by-laws of any labor 
organization.”” Kansas, by referendum, 
recently approved a right-to-work law 
which, for all practical purposes, pro 
tects union members from loss of em 
ployment where discriminatory 
excessive fees or dues are charged. 
The 


dues and fees 1s similar to the Kansas 


or 


Massachusetts law regulating 
statute and permits only the collection 
of fees authorized by union constitu 
tions and bylaws.’® In addition, it is 
an unfair labor practice for an em 
ployer to hire or discharge an em 
upon the union's” request 
existence “of a 

disqualification 


ployee 
without 
occupational 


be ma fide 


or the 


administration of discipline.” "' 


Texas provides that unions cannot 


“make charge or exaction 


or other pecuniary exactions which 


any 


will create a fund in excess of the 

* Revised Laws of Hawaii, Ch. 72A, See 
$4150.08(c) (1953) 

* Laws of Puerto Rico Annotated, Tit. 29, 
Sec. 69(1)(C) (1952) 

* Laws of Puerto Rico Annotated, Tit. 29, 
Sec. 69(2)(b) (1952) 

*General Statutes of Kansa Annotated, 


Sec. 44-806(5) (1953) 
” Annotated Law 
149, Sec. 150(B) (1943). 


Massacl usetts, Ch 


t 
ot 
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ment shall be made subject to this duty 





reasonable requirements of such union 
in carrying out its lawful purpose or 
dues, 
assessments, or other pecuniary exac 


activities, if such fees, fines, 
tions create, or will create, an undue 
hardship on the applicant for initia 
tion to the union or upon the union 
members.” 7” 

Since Texas has enacted a right-to 
work law, the need to regulate dues 
and assessments is subject to conjec 


ture. 


The Wisconsin statute does not ex 
pressly refer to dues, initiation fees 
and other assessments, but the Wis 
consin Employment Relations Board, 
to control over 
all-union 


able exercise some 


labor, can terminate an 
agreement if unreasonable conditions 
of membership are imposed.'* Pre 
sumably, the manipulation of dues 
and fees as a means of discriminating 


can be controlled by this provision. 


Several decisions have been handed 
down by state courts involving union 
membership and monetary demands. 
In one case, a Florida union was sued 
for damages by the plaintiff, an elec 
trician who lost his membership when 
he failed to pay dues following a per 
sonal dispute with officials..* The 
plaintiff contended that the expulsion, 
ot 
illegal because there was no hearing. 


resulting in a loss income, was 
Since the plaintiff was responsible for 
failing to pay dues within the allotted 
time, his membership lapsed because 
of his own conduct, according to the 
court. Therefore, the plaintiff was not 
entitled to damages since union mem 
igated him to follow 


bership ob 12 regu 


lations regarding the payment of dues 


Annotated Laws of Massachusetts, Ch 
150A. Sec. 4(6) (1943) 

Vernon's Texas Statutes Art 5154a, 
See 7 (1948) 

Wiisconsi statutes SCC 111. 06(1)(c¢) 
(1953) 

“IBEW. Local 349 v. Oil »7 

Cases 9 68.965, 77 So. 2d 762 (Fla 
1955) 





A similar case arose in Tennessee 
where the court held that an em- 
ployee failing to pay a per capita tax 
to the international while temporarily 
furloughed could be discharged with 
out a hearing where a union security 
contract had been negotiated.’ In 
this case the union bylaws declared 
that the employee, under such cir 
cumstances, was not a member in 
good standing. 

Occasionally, an agreement containing 
a union security clause terminates 
and a union member resigns before a 
new contract with a similar clause is 
negotiated. Under such circumstances, 
if employees surrender their member 
ship prior to the renewal of a collec 
tive bargaining contract, the union 
cannot rightfully demand their dis 
charge.’® In other words, an employee 
resigning from the union is no longer 
responsible for dues providing the 
resignation takes place when a con- 
tract is not in effect.’ 

In Barile v. Fisher’** an employee 
brought a_ tort the 
union for wrongfully causing his dis 
charge. The union and employer had 
agreed to a contract with a mainte 


action against 


nance-of-membership clause and, be- 
cause union officials failed to submit 
a non-Communist affidavit required 
by the Taft-Hartley Act, the plaintiff 
did not pay his membership dues. 
Even if the commission of an unfair 
labor practice is involved as specified 
in the Taft-Hartley Act, the New 
York trial decided that it had 
jurisdiction over tort actions and the 


court 


union rightfully expelled the plaintiff 
In other 
officials 


for failing to pay his dues. 
words, the failure of union 

™ McAfee Chattanooga Paper Products 
Workers Specialty Union 394, 17 Lasor CASES 
7 65,558 (Tenn. Ct. of App., 1950) 

* Hart v. Grandview Dairy, Inc., 28 LAsor 
Cases J 69,269, 207 Misc. 901, 141 N. Y. S 
oa 60 (NH. Y. S.Ct. N. Y¥..Co., 1955) 

"UAW, Local 261 v. Schulze, 32 LApor 
Cases § 70,655 (Wis. Cir. Ct. Milwaukee 
Co., 1957). 
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to meet the filing requirements of the 
Taft-Hartley Act does not excuse the 
nonpayment of dues. However, the 
union was responsible for damages 
inflicted upon the plaintiff when he 
was prevented from securing other 
gainful employment. 

Several decisions concerning right 
to-work legislation and union security 
circulated. In Ketcher v 


have been 


Sheet Metal Workers International As 
sociation *® the plaintiff sought damages 
for the breach of a collective bargain 


ing agreement when the union failed 
to supply laborers, contrary to con 
tractual stipulation, upon request. 
One issue presented was whether the 
clause in the contract requiring the 
union to provide the necessary labor 
supply was legal under the Arkansas 
right-to-work statute. The federal 
district court ruled that the provi 
sion requiring the union to supply 
qualified workmen did not violate the 
right-to-work legislation because the 
agreement did not provide for any 
form of union security or checkoff. 
In many respects, this decision evades 
the purpose of the Arkansas right-to 
work act because a union will not 
refer workmen 
members to a job. This ruling, however, 
is in line with decisions interpreting 
the Taft-Hartley Act which permits 
unions to operate hiring halls, provid 


who are not union 


ing union as well as nonunion job ap 
plicants are placed (a very unlikely 
occurrence). Picketing to force the 
discharge of nonunion employees in 
order to make the employer rehire 
striking union members is prohibited 
where a right-to-work law has been 


enacted.”° 


$93, 


Chautauqua 


LABor C 197 Muse 
aa gee CN. Y. 5. Ct. 


wok g ASES 65,578, 
94N. Y.S 
Co., 1950) 
24 Lapor Cases 68,039, 
802 (DC Ark., 1953) 
Baldwin v. Arizona Flame 
Inc., 32 LApor Cases § 70,805, 82 


313 P. 2d 759 (1957) 


115 F. Supp. 


Restaurant, 
Ariz. 385, 
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Taft-Hartley Act 

Unions were, at least historically, 
greatly concerned with the many un- 
democratic abuses heaped upon em 
ployees by employers. As unions con 
tinued to grow in power, particularly 
after the Wagner Act, many employer 
initiated abuses were corrected. In turn, 
unions exercising near-monopoly pow- 
ers, Where some form of union security 
agreement had been negotiated, in some 
instances unnecessarily injured em 
ployees. By 1947 some unions were 
guilty of using the same heavy hand 
practiced in the past by some em 
ployers. Paradoxically, the newly es 
tablished policies of employers showed 
great improvement as many demo 
cratic procedures were introduced to 
protect the employee and, indirectly, 
hinder union growth. Closed shops 
and preferential union shops, in par 
ticular, created monopoly situations 
because union members were given 
job preferences and employers had 
little freedom in choosing employees. 
Where union was 
sharply restricted or expulsion prac 
a lack of the 
finding suitable employ 
the con 


admission to a 


ticed with regard for 
individual, 
ment presented a challenge; 
struction trades unions are particularly 
notorious for the practice of many 
the Taft 

without 


flagrant abuses. [Prior to 
Hartley Act could, 
legal restriction, deny membership to 


unions 


applicants or expel members because 
they were classified as voluntary as 
sociations. However, courts did pro 
expulsion or 


tect members against 
“fair play” 
This safeguard provided by 


discipline where was not 
evident. 
the courts was particularly necessary 
because all forms of union security 
were permitted the Wagner 
Act, providing the firm operated in 


under 


interstate commerce. 

cae Us, wee. tor: * and shall also 
have the right to 
of such activities except to the 
affected by an agreement 


from any or al 
that 


refrain 
extent 


such right may be 
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As a result, when the Taft-Hartley 
\ct was passed in 1947, provision was 
made to insure greater democracy 
within unions, and nonunion person 
nel was granted extended protection 
Unions, being in a position to control 
the 


groups of people, by inference, were 


working opportunities of large 
recognized as something more than 
Although the 


shop 


voluntary associations. 


closed shop and preferential 
were outlawed, the union shop was 
the 


This provision was 


permitted, providing employer 
agreed thereto. 
considered to be a partial cure to the 
charge of union monopoly and, at the 
same time, was thought to be ample 
protection for the individual laborer 
The union shop was considered to be 
democratic because the employer was 
free to hire any desirable applicant 
the employer, in the first instance, had 
the 
union member could only be relieved 
tender the 
proper initiation fee or dues; and, pet 
Section 14(b), right-to-work 
laws regulating interstate commerce 
could be enacted prohibiting all forms 


to agree to a union shop proviso; 


of his job by failing to 


state 


of union security 


The purpose of several sections of 
the Taft-Hartley Act is to 
democracy the 


ment and prohibit the emplover from 


Insure 


within union move 


discriminating against an employee 


because of pressure exerted by or 


ganized labor. According to Section 
7, an employee has the right not to 
join a union in the absence of an em 
ployer-union contract requiring mem 
bership in a labor organization Pet 
Section &(a)(3). an employer cannot 
discriminate against a nonunion em 
ployee if membership is not available 
conditions 


applicable to other members” or if 


“on the same terms and 


membership is terminated or denied 


membership in a labor 
ndition of 
R(a)(3).” 


requiring 
tion as a c employment 


thorized in section 





except where the proper initiation fee 
or periodic dues have not been tendered 
and a union shop contract is in effect.** 

Unions, according to Section 8(b) 
(1), are forbidden to exert economic 
pressure on employees contrary to the 
guarantees spelled out in Section 7 
and, at the same time, are permitted 
to prescribe membership rules.** Sec- 
tion 8(b)(2) states that a union can- 
not force an employer to discriminate 
against an employee contrary to the 
mandates of Section 8(a)(3) unless a 
union shop contract has been signed 
and the employee has failed to tender 
the proper initiation fees and dues.** 
A union security clause is unenforce- 
able if the union does not represent a 
majority of the employees.”> Further- 
more, if a union shop contract has 
been negotiated with an employer 
covering plant A, its coverage is not 
employees working in 
Section 8(b)(5), 


extended to 
another factory.*® 
where there is a union shop clause in a 
collective bargaining agreement, pro 
scribes the payment of excessive or 


discriminatory union fees. 

Where any of the rights protected 
by federal law are violated, the reme- 
dies available are contained in Section 
10(c).2* Union bylaws generally pro- 
vide for the discipline of its members, 
and constitutional guarantees are also 
included. The union, as the business 

%29 USC, Sec. 158(a)(3): “. . . Provided 
further, That no employer shall justify any 
discrimination against an employee for non- 
membership in a labor organization (A) if 
he has reasonable grounds for believing that 
such membership was not available to the 
employee on the same terms and conditions 
applicable to other members, or 
grounds for be- 
lieving that membership was denied or 
terminated than the fail- 
ure of the employee to tender the periodic 
dues and the initiation uniformly re- 
quired as a condition of acquiring or retain 


generally 
(B) if he has reasonable 
for reasons othet 


rees 


ing membership.” 
** 290 USC, Sec. 158(b) (1) 
* 29 USC, Sec. 158(b)(2) 
” Bryan Manufacturing Company,119 NLRB 


502 (1957) 
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firm, expects loyalty from its mem- 
bers and expulsion is legally per- 
missible; however, the Taft-Hartley 
Act forbids the discharge of an em- 
ployee from a job except for failure 
to pay the initation fee or dues where 
a union security agreement is in effect. 
As a result, the ability of a union, at 
least legally, to punish its member- 
ship has been curtailed. One prin- 
ciple of agency law that 
every employee is expected to be loyal 
to his employer, a concept in many 
respects foreign to the duty of loyalty 
due a union from its membership 
under the Taft-Hartley Act. Should 
there be a breach of loyalty, even an 
innocent one, the employer has the 
right to discharge or otherwise penal 
ize the offending employee. 


discle ses 


Obviously, because of the Taft 
Hartley Act, the same privilege 1s 
denied to unions a breach of 
loyalty by a member is not ground 
for loss of job. For example, working 


and 


for two employers engaged in com 
peting businesses would constitute a 
breach of loyalty for which an em 
can be On the 
an employee can be ex 


ployee discharged. 
other hand, 
pelled from the union for dual union- 
ism, but he cannot be discharged from 
To the 


union leader, this provision is unfair 


employment for this reason. 


because disciplining the rank and file 


* NLRB v. International Brotherhood of 
Teamsters, Local 404, 23 Laror CASsEs 
{ 67,666, 205 F. 2d 99 (CA-1, 1953) 

7 29 Uat.. Sec 158(b)(5) “to 
of employees covered by an agreement atu- 
(a)(3) of this 


prece- 


require 


subsection 
a condition 


thorized under 


section the payment, as 
dent to becoming a member of such organi- 
vation, of a fee in an amount which the 
Board finds discriminatory un 
der all the circumstances. In making such 
the Board shall consider, among 


and 


excessive oO! 


a finding. 
other relevant factors, the 
customs of labor organizations in the par- 
currently 


practices 


ticular industry, and the wages 
paid to the employees affected.” 


*29 USC, Sec. 160(c). 


December, 1959 @ Labor Law Journal 





is diffcult. To the public, some re- 
striction on union power appears nec- 
essary to protect members. 


Excessive Initiation Fees and Dues 
(Section 8(bi5)) 

Contrary to popular thinking, Sec 
tion 8(b)(5) does not place a ceiling 
on initiation fees, although it refers 
to “excessive or discriminatory” fees. 
Generally speaking, an unfair labor 
practice occurs where the same fee 
schedules are not equally applicable 
to all members—the act does not pro- 
hibit substantial charges as a condi 
tion of union membership. However, 
if the initiation 
able, the Board will look to the length 
of time the rates have been in effect, 
the wages paid to the employees, the 
rates charged by other unions repre 
senting the same type of employee, 
Interpretations of Section 8(b) 
as a matter 


fee seems unreason 


CTe. 
(5) will now be reviewed ; 
of fact, very few complaints are brought 
to the attention of the National Labor 
Relations Board. 

Some interpretative light has been 
shed on Section &(b)(5) by the Gen 
eral Counsel, who determines whether 
merit to the unfair-labor- 
In one situation, the 


there is 
practice charge. 
union increased the initiation fee from 
$5 to $25.? 


® Initiation fees charged in 
nearby the other hand, 
ranged from nothing to $15. A com 
plaint under Section 8(b)(5) was not 


plants, on 


issued because the average starting 
wage for employees was $46 per week 
so that a 500 per cent increase was 
not excessive. 

\ union increased its initiation fee 


when the 


from $5 to $25 treasury, 
due to increased costs of operation, 
was being depleted.*’ The 


Counsel refused to authorize a com 


General 


“NLRB Genera! Counsel Administrative 
Ruling, Case No. 1088 (1954) 
”"NIRB Genera! Counsel Administrative 


Ruling, Case No. K-247 (1956) 
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plaint under Section 8(b)(5) even 
though initiation fees in the industry 
ranged from 50 cents to $15 and local 
fees ranged from $2.50 to $7.50. The 
fee was not excessive because money 
was needed in the treasury and there 
was no evidence of discrimination. 

In another charge, the union circu 


lated a_ handbill that 
workmen joining the union prior to 


which stated 
a representation election to be con 
ducted by the NLRB would not have 
to pay initiation fees The General 
Counsel decided that a waiver of in 
itiation fees during an organization 
campaign is not discriminatory and 
therefore, Section &8(b)(5) is not for 
application. 


An employer, In some situations, 


may prefer an unfair-labor-practice 
charge against a union because, when 
fees are raised, diffi ulty Is experience d 
in securing help. This is particularly 
true for unskilled and semiskilled help 
because starting wages tend to be 
low. In one case, prior to a represen 
tation election and prior to the nego 
clause, the 
$10 The 


union subsequently raised the initia 


tiation of a UNION Sec urity 


initiation fee had been 


to $50 for new members and 


was fixed at $60 


tion fee 
the reinstatement fee 
The employer contended that the in 
itiation fee was excessive because the 


starting wages of employees was only 


$36 per week and other locals afhliated 


with the same union charged less than 
$50. The General Counsel ruled that 
the evidence presented was insufficient 


that the was 


to show initiation fee 


excessive. 

In another matter considered by the 
General Counsel, the initiation fee was 
from $2 to $10 


ployees failed to join the union by a 


increased when em 


*NI RB (,eneral Counsel Admiunistrat 
Ruling, Case No. 133 (1951) 
"“NIRB General Counsel 


Ruling, Case No. 220 (1951) 


Administrative 


873 





specified date.** Prior to the time 
that a union shop election was sched- 
uled (prior to amendment, employees 
voted for a union shop), a notice was 
the proposed in- 
A union 


initia 


posted indicating 
crease in the initiation fee. 
member previously paid a $2 
tion fee but failed to pay his dues. 
\fter the union shop authorization by 
the NLRB, the union member was 


requested to pay a $10 initiation fee 


plus back dues. The fee was not dis 
criminatory, according to the General 
Counsel, because the was 
effective prior to the union shop au 
thorization, it was applicable to all 
workers joining the union after the 


increase 


union shop election and evidence was 
not submitted to show that the union 
was penasizing the complainant. 

A review will now be made of the 
Board decisions interpreting Section 
8(b)(5). 
Chemical Corporation case 
penters union certified as em 
ployee representative. Six employees, 
the Carpenters 


* the Car 


Was 


former members of 
union, delinquent in paying their dues, 
joined the Machinists union. Subse 
quently, the Carpenters union and the 
employer negotiated a union shop con 
tract. When applying for readmis- 
sion, the six employees were informed 
by the Carpenters union that the in- 
itiation fee was $75. Furthermore, 
because they were ex-union members, 
an additional $5 was demanded. Ac- 
tually, whether the additional charge 
of $5 was discriminatory and contrary 
to Section 8(b)(5) was never decided, 
as this demand was dropped by the 
union. However, the $75 initiation 
fee was not excessive or discrimina 
tory, according to the Board. 

In another case the employer and 
union agreed to a union shop.* Since 
1941 the following fee schedule had 

“NLRB General Counsel Administrative 
Ruling, Case No. 483 (1952). 

*08 NLRB 753 (1952). 
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In the Kaiser Aluminum & 


been in effect: New members paid a 
$30 initiation fee, a $15 reinstatement 
fee was imposed upon delinquent 
members seeking readmission within 
a specified time, and applicants form 
erly belonging to another local were 
required to pay $00. A new employee, 
formerly belonging to another local 
and failing to secure a withdrawal 
card, applied for membership and the 
union imposed a $60 fee. The union 
was charged with violating Section 
8(b)(5), and the Board decided that 
the creation of separate fee categories 
for new as opposed to old members 
was not per se di -riminatory. As 

Ss are reason 
than 


long as the classifi 
able, an initiation fee greater 
that charged by a sister local is not 
discriminatory. 

The United W orkers 
union was involved in a similar case.“ 
In 1959 a maintenance-of-membership 


\utomobile 


contract was negotiated with an em 
ployer, and the union scheduled a $2 


fee for those seeking membership 
within seven days after completing 
a probationary period of employment 
and $5 for those joining the union 
after the seven-day period. Subse 
quently, a union shop contract was 
the union 


to $5 for those em 


agreed to, and increased 
the initiation fee 
ployed by the firm less than a year 
and $15 for those working for the firm 
more than one The question 
presented to the Board was whether 
schedule 


8(b)(5). Al 


year. 


initiation fee was 


Section 


the 
forbidden by 
though the section provides that past 


new 


practices are to be considered for the 
purpose of deciding whether fees are 
discriminatory and excessive, the Board 
did not feel that Congress intended 
this factor to be controlling it 
only another item to take into account. 


Was 


However, when employees with more 


* Food Machinery and Chemical Corpora 
tion, 99 NLRB 1430 (1952) 


* Local 153, VAW, 99 NLRB 1419 (1952) 
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than one year’s service are required 
to pay three times the amount charged 
of employees with less seniority, the 
fee violates Section 8(b)(5) because 
the union was penalizing employees 
who refused to join the union while 
the maintenance-of-membership con 
tract was in effect. In the previous 
case, also involving the United Auto 
mobile Workers, the employees were 
already union members. 


In Ferro Stamping and Manufactur- 
ing Company 
tion was voted for (required at this 


union shop authoriza 
time) by the employees. Because it 
failed to with the filing re- 
quirements of the Taft-Hartley Act, 
the 
Anticipating 
tried to 


comply 


the union was not certified by 
NLRB until a later date 
the 
persuade all 
join. Employees with a longer period 


the 


eligible 


certification, union 


empl yyees to 


of service were required to pay larger 
initiation fees and dues than em 
ployees with less seniority. Later, the 
union indicated that all those failing 
to join the union by a specified date 
would have to pay an initiation fee 
of $15 rather than $2. The Board 
decided that the union was responsible 
for an unfair labor practice proscribed 
by Section 8(b)(5) when employees 
failing to join the union prior to the 
union shop contract were required to 


pay a larger fee. Since an employee 
has the right not to join a union in 
the absence of a union shop contract, 


the fee schedule is discriminatory. 

In a recent case involving the Mo 
tion Picture Screen Cartoonists union, 
the initiation fee was increased from 
$50 to $250. New 


paid less than $50 per week at some 


cartoonists were 


studios, and all of the firms operating 
in the industry were covered by union 


shop contracts. Since the initiation 
*03 NLRB 1459 (1951) 

* Local 839, International Alliance of Theat 
Employees, 121 NLRB, No. 150 


rical Stage 
(1958) 
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fee increase was steep and the union 
not in need of funds 
function the 
union was held responsible for the 
commission of an prac 
fact, it that 
closed shop conditions would result if 


was additional 


in order to properly, 
unfair labor 


tice. In was indicated 
the $250 initiation fee was permitted, 
aS apprentices would be discouraged 
from entering the industry. 


The Brewery Workers union ex 
pelled a former president had 
behalf of the 


Later the Brewery 


who 
been campaigning in 
Teamsters union. 
Workers union voted to affiliate with 
the Teamsters; and its membership, 
except for the former president, was 
permitted to join the Teamsters with 
out having to pay an initiation fee. 
The local later voted to offer member 
ship to the past president, providing 
he paid a $100 initiation fee. He failed, 
however, member 
that a 


to become a even 


though he warned 
shop contract would be negotiated 
Che that the $100 


initiation fee required as a condition 


Was union 


Board decided 
of membership was not imposed for 
dual 
formly demanded of all new members 


unionism because it was uni 
Therefore, it was not a fine. The logic 
of this decision is questionable. Since 
the members of the Brewery Workers 
local were admitted to the Teamsters 
union without paying an_ initiation 
fee, requiring the $100 payment from 
the past president appears to be a fine 
in disguise, particularly since he was 


ineligible for membership at one time 


Section 8(aM3) and Section 8(b)(2) 
According to Sections 8(a)(3) and 
8$(b)(2), an employer and union com 
mit an unfair practice by discharging 
or causing the discharge of an em 


ployee where a union shop contract 


‘IBT, Local 102, Brewer 
116 NLRB 178 (1956) 





has been negotiated, except where the 
proper initiation fee or dues have not 
been paid. Management, however, is 
not precluded from discharging an 
employee for cause. Congress enacted 
Sections 8(a)(3) and 8(b) (2) to allow 
the employer to freely choose his em 
ployees and to protect the right of 
workmen to remain gainfully em- 
ployed.*® At the same time, Congress 
attempted to protect unions from free- 
riders where a union security contract 
had been negotiated.” 


Discrimination prior to Taft-Hart- 
ley Act.—Shortly after the passage of 
the Taft-Hartley Act, several cases arose 
where the cause for the discharge 
developed prior to the new law. In 
one case the employer and union 
negotiated a maintenance-of-member- 
ship contract and, prior to the effec- 
tive date of the Taft-Hartley Act, 
amended the agreement so that union 
membership was not required as a 
of employment but non- 
required, under an 


condition 
members were 
agency shop agreement, to “pay to 
union Two ($2.00) Dollars per month 
for the support of the bargaining 
unit.” * After the Taft-Hartley Act 
became effective, Smith, a nonunion 
employee, was informed that he was 
behind in paying the support money. 
Smith then applied for union member- 
ship, paying the initiation fee plus 
two months’ dues. The union refused 
to accept Smith’s application, return- 
ing the money less the support money 
previously accrued. Subsequently, 
Smith refused to pay the 
money contractually stipulated and, 


support 


at the request of the union, was dis- 
charged. In 1948 the contract between 
the employer and union was amended, 

"Union Starch and Refining Company v 
NLRB, 19 Lasor Cases § 66,152, 186 F. 2d 
1008 (CA-7, 1951); cert. den., 342 U. S. 815 
(1951). 

“CTU, Radio Officers’ Union v. NLRB, 25 
Lapor Cases ¥ 68,111, 347 U. S. 17 (1954); 
Kearney, “The Ability of a Union to Cause 


876 


deleting the support money provision. 
The Board held that Section &(3) of 
the Wagner Act—and not Sections 
8(a)(3) and &(b)(2) of the Taft- 
Hartley Act—was applicable and a 
collective bargaining contract requir- 
ing the payment of support money 
was valid. Therefore, discharging 
Smith after the passage of the Taft- 
Hartley Act for failure to pay the 
support money was not prohibited, 
particularly since the amended act, in 
Section 102, contained a savings clause 
applicable to executed 
prior to the effective date of the Taft- 
Hartley Act. 

In NLRB v. UAW, Local 291* 
a similar problem was presented. In 
1946 the union sought the discharge 
of employees who had failed to pay 
discontinued their union 
arbitrator 


agreements 


dues and 
membership. An 
that the employees should be dis- 
charged. The Board, when the case 


decided 


was presented under Section 8(b) (2), 


decided that the union was respon- 
sible for violating the law because 
the employees were not contractually 
obligated to join the union as a con 
dition of employment. On appeal, the 
union contended that the Taft-Hartley 
Act when the em 
ployees failed to which 
resulted in their discharge, and, as a 
result, the union was not legally re 
The court of appeals af- 
because 


was not in effect 


pay dues, 


sponsible. 

firmed the 
the union 
charging one employee and was seek 


Board’s decision 


was instrumental in dis 


ing the discharge of 22 others after 
the passage of the Taft-Hartley Act. 


Union shop elections.—When the 
Taft-Hartley Act was initially pro 


a Discharge for Nonpayment of Dues Un 
der th Caft-Hartley Act,” 45 Georgetown 
Law Journal 250 (Winter, 1956-1957) 
"Public Service Company of Colorado, 89 
NLRB 418 (1950) 
“21 Lapor Cases 4 66,763, 194 F 
CA-7, 1952) 


2d 698 
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mulgated, a union shop election was 
required per Section 9(e)(1). In 1951 
a legislative change was made, and 
the union shop election was discon 
tinued. A review will now be made 
of the cases arising under Section 8 
(a)(3) and Section 8(b)(2) where a 
union shop election was required. In 
several cases a union shop clause was 
incorporated in collective bargaining 
contracts after the Taft-Hartley Act 
was passed.** Because a union shop 
election was not conducted under the 
auspices of the NLRB, the contract 
was illegal under Sections 8&(a)(3) 
and &(b)(2), according to the Board. 

In NLRB v. IBT, Local 404,” an 
employer opened a new plant. Be- 
cause of a contract containing a union 
shop clause covering another plant, 
the Teamsters union was designated 
as bargaining representative. There 
was, at this time, some dispute con- 
cerning representation rights because 
of a claim made by the Machinists 
union. Later, a contract was signed 
by the employer and the Teamsters 
union covering the new plant, and 
employees were told to join the Team- 
sters union because of the union shop 
proviso. Meanwhile, the NLRB con- 
ducted a representation election and 
the Machinists certified. 
The employees who had been forced 


union was 
to join the Teamsters union sought 
the return of the which they 
were forced to pay per Section 8(b) 
(2). Because of the first contract, the 
Teamsters union believed that it had 


tees 


the right to represent the employees 
at the new plant. 

Upon appeal, the Board’s decision 
holding the Teamsters union respon 
Section 8(b)(2) 
that 
had 


for 
affirmed. 
the 


sible violating 


The 


Teamsters 


vas court said 
although union 


“C. Hager and Sons, 80 NLRB 163 
(1948); H. M. Newman, 85 NLRB 725 
(1949). 


* Cited at footnote 26. 
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some colorable ciaim to represent the 
employees at the new plant, the Ma- 
chinists union was chosen representa 
tive by popular vote. Furthermore, 
the Taft-Hartley Act requires a union 
shop election. 

Where a union security agreement 
has not the union in 
stigating the discharge of an employee 
can be held responsible under Section 
8(b)(2) without the employer being 
charged with the commission of an 
unfair labor practice prohibited by 
Section 8(a)(3).*° 


been reached, 


Valid union security agreement in 
effect.—The Taft-Hartley Act banned 
the closed and preferential union shops, 
but permitted the negotiation of union 
and maintenance-of-membership shops 
in the absence of a state right-to-work 
law. As a result, any contract nego 
tiated 1947 
security than a union shop 1s illegal 


after granting greater 
if the firm operates in interstate com 
merce. In Kerro Stamping and Manu- 
facturing Company * the union won a 
union shop election on July 27, 1948, 


but the certification was not made 
1948, i 


until August 31, because of 


its failure to comply with filing re 
quirements. However, anticipating cer 
tification, the union actively solicited 
membership, and employees with greater 
seniority were required to pay larger 
fees than new employees. The Board 
held that schedule 
discriminatory and proscribed by Sec 


such a fee was 
tion 8(b)(5), because an employee is 


not required to join a union before 
the 


contract. 


effective date of a union shop 


However, the union shop 
clause requiring all future employees 
to join the union upon the completion 
af§a 2 


a 22 workday probationary period 
was legal, according to the NLRB. 


“NLRB wv. Ambassador Venetian 
Workers’ Union, Local 2565, 24 Lapor ( 
{ 67,845, 207 F. 2d 124 (CA-9, 1953) 


"“O3 NILRB 1459 (1951) 


Blind 


ASES 





\lthough the Taft-Hartley Act speci- 
fies that 30 or more days must elapse 
before an employee can be required 
to join a union where a union security 
contract prevails, as a practical mat- 
ter, specifying 22 working days usually 
means that the employee will be on 
the payroll longer than 30 days. 


If a union security clause has not 
been contractually approved, Sections 
8(a)(3) and 8&(b)(2) violated 
when an employee is discharged for 
failing to pay union dues.** However, 
the Court of Appeals for the Ninth 
conclusion, 


are 


Circuit reached another 
holding that the discharge of an em- 
ployee by an employer because of 
union pressure was not unlawful in 
the absence of a union security con- 
tract where the employee was already 
a union member.*® In another case, 
where a union shop agreement had 
not been reached, the union did not 
violate Section 8(b)(2) by inducing 
an employer to change the seniority 
status of a union member who failed 
to pay his dues, because membership 
in the union would be neither encour- 
aged or discouraged.*” However, the 
Supreme Court reversed ‘the court of 
appeals because the employee was 
discharged for the tardy payment of 
dues where no union security agree 
ment was entered into; such action 
is prohibited because union member- 


ship is encouraged.” 


Where a 


negotiated, discharging an employee 


union shop proviso is 
for failing to pay dues accruing prior 
to the contract is proscribed by Sec- 
8(b)(2).°? 
in 1944, 


tion &8(a)(3) and Section 
In Eclipse Lumber Company® 


“Pinkerton’s National Detective Agency, 
Inc., 90 NILRB 205 (1950) 

“NLRB v. Reed, 23 Lapor Cases J 67,457, 
206 F. 2d 184 (1953). 

"NLRB v. IBT, Local 41, 21 Lasor Cases 
7 66,921, 196 F. 2d 1 (CA-8, 1952). 


™ Case cited at footnote 41. 





And the Law may be resembled to 
a Nut, which has a Shell and a 
Kernel within, the Letter of the Law 
represents the Shell, and the Sense 
of it the Kernel, and as you will be 
no better for the Nut if you make 
Use only of the Shell, so you will re- 
ceive no Benefit by the Law, if you 
rely only upon the Letter, and as the 
Fruit and Profit of the Nut lies in 
the Kernel, and not in the Shell, so 
the Fruit and Profit of the Law con- 
sists in the Sense more than in the 
Letter—£yston v. Studd, 2 Plow. 
459a, 465 (1574). 





an employee refused to pay a political 
assessment the union. He 
eventually quit the union as well as 
In 1948 the employee was 
re-employed by the 
and in 1950 the union and employer 


made by 


his job. 
same company, 
agreed to a union shop. As a con 
dition of the union, the 
employee was required to pay an initia 
month’s 


rejoining 


tion fee as well as six back 
The request for 


Sections 


back dues is 
8(a)(3) 


dues. 
prohibited by and 
8(b)(2), according to the court, be 
cause a union shop contract had not 
been agreed to prior to 1950. Since 
the employee is not obligated to main 
tain membership in a union prior to 
the negotiation of a union shop con 
tract, discharge for failure to pay past 
dues is an unfair labor practice. If 
the employee tenders dues from the 
date that the union shop contract is 
consummated, the union cannot de 


mand the discharge of an employee 


who fails to pay dues accruing prior 


thereto.** Where a maintenance-of 
*>NLRB v. UAW, Local 291, 21 Lapor 
{ 66,763, 194 F. 2d 698 (CA-7, 1952): 
(1953): New 
NLRB 


CASFS 
Vamm’'s Inc., 102 NLRB 466 
York Shipbuilding Corporation, 89 
1124 (1950). 

*O5 NLRB 464 (1951); aff’d, 22 Lapor 
Cases J 67,248, 199 F. 2d 684 (CA-9, 1952) 

** Bedding, Curtain Drapery Workers 
Union, Local 140, 109 NLRB 326 (1954). 
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membership contract has been agreed 
to between employer and union, Sec 
tions &8(a)(3) and &(b)(2) are 
lated when an employee, resigning 
from the union prior to its certifica 
\n attempt to 
retroactively a collective bar 


v10- 


tion, is discharged.*° 
apply 
gaining contract is prohibited by Sec 
tions 8(a)(3) and &(b) (2). 

In Communication Workers of Amer 
ica, CIO v. NLRB*® a contract 
taining a maintenance-of-membership 
clause expired on April 5, 1952. On 
March 26, 1952, an for- 
warded a letter resigning the 
On April 14, 1952, a new con 
maintenance-of 
approved. 


con- 


employee 
from 
union. 
tract 

membership 
When the required dues were not 
paid, the union, on October 7, 1952, 
secured the dismissal 
The court held that 
8(b)(2) 


containing a 


clause was 


demanded and 
of the employee. 
the union 
because the employee resigned from 


violated Section 
the union prior to the time that a new 
contract was negotiated. Therefore, 
when the new contract was negotiated 
nine days after the termination of the 
prior agreement, the employee was not 
bound by the 
bership clause. The Board reached a 
another 


maintenance of mem 


similar decision in case, 


\ union is not responsible for vio 
lating Section &8(b)(2) when a union 
employee covered by a maintenance 
of-membership contract is discharged 
for failing to pay dues for three or 
more months. Even though he has 
been laid off, a union member should 
make an attempt to secure exonera 


tion from the payment of dues. 


\n agreement with an employer 


whereby only members are to be em- 


Monsanto Chemical Company, 97 NLRB 
517 (1951) 
96 Lapor CASES § 68,676, 215 F. 2d 835 
(CA-2, 1954) 
™ Machinists Union, Lodge 67, 110 


727 (1954) 


NLRB 
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ployed and the union is given the right 
to replace employees who refuse to 
become union members is prohibited 
by Section 8(b)(2).°° Such an agree 


ment is illegal because greater secur 


ity is provided for than the union 
shop permitted under the Taft-Hart 
ley \ct. 

In a case involving the Machinists 
union, a collective bargaining contract 
provided that an employee failing to 
pay for three 
would be discharged.*° The court re 
the Board, that the 


invalid portion of the contract requir 


dues months or more 


versed holding 
ing the employee to pay general as 
sessments can be separated from the 
legal proviso permitting the discharge 
of an employee who fails to pay his 
Therefore, the did not 
violate Section 8(b)(2) by instigating 
the 
failed to pay dues 


dues union 


discharge of an employee who 


Discharge only for failure to pay 
initiation fees or dues.—Section 8(a) 


(3) and Section &(b)(2) expressly 


provide that an employee can only be 


discharged, where a union security 


contract has been negotiated, for fail 


ure to pay initiation fees or dues 


Many cases have arisen interpreting 
labor which 


these unfair 


will 


prac tices, 
not be reviewed 


the law does 


not require a union to justify an 1n 


Generally speaking, 


crease in dues. However, a union may 


make many and variable monetary 


demands upon its membership which 
are not, legally speaking, classified as 


initiation fees or dues. In one situa 


tion a collective bargaining contract 


was signed requiring employees to 


pay an initiation fee, dues and gen 
“Pressed Ste: 

NLRB 276 (1950) 
‘Carpenters’ District Counci 

122 NLRB, No. 38 | 
” NLRB LAM 


1254, 31 LABOR ( 
695 (CA-9. 1957) 


1958) 
Guided Mi 


ASES { 70,517, 





eral assessments as a condition of em- 
ployment.*' The Board said that “gen- 
eral assessments” are not “periodic 
dues” because the amount and time of 
payment vary—dues, on the other 
hand, are fixed as to amount and time 
of payment. Therefore, the union se- 
curity clause was illegal. 

In a case involving the Anaconda 
Copper Mining Company, the Board 
went even further.® At a union meet- 
ing, called for the purpose of increas- 
ing dues, the rank and file voted 
against the proposal and, instead, ap- 
proved “That we leave dues as they 
are $3.00 per member each month and 
pay the $1.00 defense fund assessment 
in addition as we did in the past.” 
The issue presented to the Board was 
whether the $1 requirement 
dues increase (legally permissible) or 
an assessment (prohibited by the 
Taft-Hartley Act), because the amount 
was fixed and had to be paid at a 
definite time. The Board ruled that 
because (1) the membership voted 
down the dues increase, (2) the $1 
contribution was referred to as a gen- 
eral assessment and (3) the book- 
keeping records referred to the pay- 
ment as an the refusal 
to pay the $1 charge is not ground 
for discharge because it was not dues. 
Section 8(b)(2) is not violated if the 
union merely requests a member to 
pay an assessment without seeking 
his discharge. 

In NLRB v. Die and Tool Makers 
Lodge No. 113 ** union members, for 
strike purposes, were assessed a fixed 
sum of money. Several employees 
who failed to pay the strike assess- 
ment were discharged at the instiga- 
tion of the union. Section &(b)(2) 
was violated, according to the court, 


Was a 


assessment, 


Harveste 


* International Company, 95 
NLRB 730 (1951). 

"110 NLRB 1925 (1954). 

“29 Lapor Cases { 69,804, 231 F. 2d 298 
(CA-7, 1956), den., 352 U. S. 833 


(1956). 
880 


cert. 


because an employee, where a union 
security agreement is in effect, cannot 
be discharged for failing to pay a 
strike assessment, which is neither 
an initiation fee nor dues. In addi- 
tion, the court decided that the em- 
ployees discharged did not have to 
continue to tender dues after the union 
refused to accept the offer, because 
the strike was not in- 
cluded. 


assessment 


Section 8(b)(2) is violated when a 
union requires the payment of dues 
plus a 2 per cent working assessment 
for referring members seeking em- 
ployment to construction projects.” 

In NLRB v. Kingston Cake Com- 
pany®® an employee and officer of 
union A was discharged for refusing 
to sign a non-Communist affidavit. 
The employee did not sign the affidavit 
when a representation election was 
pending in order to keep union A off 
the ballot, thereby aiding a rival 
union. Subsequently, union A 
the representation election and the 
employee lost his job. The Board 
ruled that the discharge constituted 


won 


an unfair labor practice because the 
employee had paid the proper initia- 
tion fees and dues. The court reversed 
the Board, holding that although dual 
unionism was protected activity under 
the Taft-Hartley Act, because of the 
malicious motive of the discharged 
employee in intending to keep union 
A off the ballot, enforcing a violation 
charge under Section 8(a)(3) and Sec- 
tion 8(b)(2) would not effectuate its 
policies. 

In the Union Starch and Refining 
Company case ** an employee, covered 
by a union shop clause, tendered the 
required initiation fees and dues, but 


* Carpenters & Joiners of America, Local 
2232, Millwrights’ Union, 122 NLRB, No. 41 
(1958). 

* 23 Lapor Cases § 67,739, 206 F. 2d 604 
CA-3, 1953). 

” Cited at footnote 40 
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If judges laid down major premises 
followed by minor, in syllogistic fash- 
ion, law would be as certain as 
mathematics. It is not. The difficulty 
arises from the impossibility of stat- 
ing adequate major premises for 
syllogistic reasoning. 

—Stanley F. Reed 





refused to attend meetings and take 
an oath of loyalty to the union. The 
court decided that Sections 8(a)(3) 
and 8(b)(2) were violated when the 
employee was discharged. Although 
a union can deny membership for any 
reason, it cannot require the discharge 
of an employee for failing to attend 
meetings or refusing to take an oath 
of loyalty. In a similar situation three 
employees resigned from a union but 
continued to pay dues while a mainte 
nance-of-membership contract was in 
effect.°’ The threat to 
the discharge of employees failing to 


union’s seek 
perform the imposed duties of mem 
bership other than the payment of fees 
without actually severing the employee 
employer relationship is proscribed by 
Section 8(b) (2). 

In NLRB v. IAM, Local 504% an 
employee belonging to the Machinists 
uc ion, while a closed shop contract 
Was In effect, organized another union 
Be 
cause of dual unionism, the employee 
was ousted from membership in the 
Machinists union, although he con 
tinued to tender the proper dues. The 
NLRB conducted an election among 
the Machinists 


and became its first president. 


the employees, and 
union was certified as representative. 
Later, the employer and the union 
negotiated a union security contract. 
Until back dues, a second initiation 
fee and a $500 fine were paid, the 


employee was refused membership in 


* Marlin Rockwell Corporation, 114 NLRB 
553 (1955). 

* 23 Lapor Cases § 67,479, 203 F. 2d 
(CA-9, 1953). 

” 104 NLRB 445 (1953). 
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the Machinists union. The Board and 
court ruled that tendering dues and 
the initiation fee within 30 days after 
the new union security contract was 
negotiated was useless and, therefore, 
excused. Furthermore, an employee 
cannot be discharged from a job for 
failing to pay a fine. 

\ similar situation arose in Wagner 
Tron Works.” The Board decided that 
Sections 8(a)(3) 8(b) (2) 
violated when two employees were 
discharged for campaigning in behalf 
of CIO, instead of AFL, representa 
tion. 

In NLRB v. Bakery and Confection 
ary Workers’ Local 12,°° the 
union amended its bylaws, increasing 
monthly dues by $1. At first, union 
bylaws imposed a $1 fine if dues were 
not paid on time. Later, a $1 discount 
was permitted if dues were paid be 
\n employee dis 


and were 


Union, 


fore the due date. 
charged for failing to pay 
time charged the union with an infra 

tion of Section 8(b)(2). The Board’s 
decision that the union committed an 


dues on 


unfair labor practice was reversed on 


appeal, because a discount ‘for the 
prompt payment of dues, in the ab 
sence of other evidence, cannot be 
construed as a fine for the late pay 
ment of dues—it is a reward for prompt 
payment. Furthermore, an increase in 
dues is permissible unless evidence 
is presented disclosing an illegitimate 
motive. However, a union instigating 
the 


fails to pay a fine imposed for the 


discharge of an employee who 


late payment of dues, providing the 


dues are actually paid, violates Se« 
tion 8(b)(2).”! 


\ccording to the Board, Section 


8(b)(2) prohibits union pressure to 
secure checkoff authorization from an 


32 Lasor Cases 9 70,745, 245 F. 2d 211 
(CA-3, 1957) 
" The Great Atlantic and Pacifi 


pany, 110 NLRB 918 (1954, 


Tea Com 


the 





sion created an inequity and that 





employee as a condition of employ- 
ment, because the law only requires 
the payment of dues and fees where 
a union shop agreement has_ been 
reached, and not the authorization of 
checkoff.7*? In American Screw Com- 
pany** the Steelworkers union in- 
creased dues from $3 to $5 per month. 
An employee, covered by a union shop 
contract, rebelled against the increase, 
refusing to sign a checkoff authoriza- 
tion; he did, however, offer to pay 
the increased monthly sum to the 
local located at his place of employ- 
ment. The union, in turn, demanded 
that dues be paid at the union office 
100 miles away. The Board invoked 
Section 8(a)(3) and Section 8(b) (2), 
because the suspension was motivated 
by the employee's refusal to sign the 
checkoff authorization and not for a 
failure to pay dues. 

A union instrumental in securing 
the discharge of an employee working 
for a wage lower than that established 
by a collective bargaining contract 
violates Section 8(b)(2).7* A union 
and employer cannot keep an em- 
ployee from returning to work when, 
during a strike, he fails to report for 
picketing duty and does not appear 
before the union’s grievance commit- 
tee."* 

In Kuner-Empson Company * an em- 
ployee was expelled from the union 
and 14 after a union 
security agreement 
discharged for failure to pay dues. 
The when charges 
under Sections 8(a)(3) and 8&(b)(2) 
were pressed, that an employee ex- 
pelled from the union according to 
regulations must pay dues from the 


months later, 


was negotiated, 


Joard decided, 


date a valid union security agreement 


has been negotiated with an employer. 
Therefore, an unfair labor practice had 
not been committed. Furthermore, 
the Board ruled that the law is not 
violated when a union member is dis- 
charged for refusing to pay a second 
initiation fee as a condition of rein- 
stating membership. 

A union does not necessarily violate 
Section 8(b)(2) by scheduling variable 
initiation fees and dues, providing the 
classifications are reasonable and not 
prejudicial.’7 A steeper reinstatement 
fee in one case was required of all 
former members failing to apply for 
membership within five days after 
securing jobs regulated by collective 
bargaining contracts. The 
cording to the Board, does not require 
different mone 


law, ac 


a single fee schedule 
tary categories are permissible provid 
ing they are reasonable and are not 
discriminatory. Furthermore, initia 
tion fees and dues are not discrimina 
tory if based on job classifications or 
earnings. However, an increase in 
monthly dues intended to penalize 
members who fail to attend monthly 
meetings is a fine and is forbidden 
under Section 8(a)(3) and Section 8 
(b)(2) because it applies to the indi 
vidual and not to the group.”* In this 
case, the members approved an in 
crease in dues from $1.50 to $2 per 
month. However, those attending meet- 
ings would not have to pay the addi- 
tional 50 cents. The Board and court 
decided that the increase in dues was 
intended as a fine and, hence, pro 


scril ed. 


Payment on time.—A problem which 
is not adequately resolved at the cur- 
rent date is whether an employee can 
be discharged without committing an 


*” Bayly Manufacturing Company, 103 NLRB 
1337 (1953). 

77122 NLRB, No. 74 (1958). 

™ Teamsters Union, Local 179, 110 
287 (1954). 

® Minneapolis Star and Tribune Company, 
109 NLRB 727 (1954). 
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“106 NLRB 670 (1953). 

* International Association of Machinists, 
Lodge 1600,120 NLRB, No. 158 (1958). 

* Electric Auto-Lite Company, 92 NLRB 
1073 (1950), afi’d, 21 LAapor Cases § 66,941, 
196 F. 2d 500 (CA-6, 1952), cert. den., 344 
U. S. 823 (1952). 
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A government cannot assume the 
power to fix wages without eventu- 
ally assuming the power to fix prices, 
and once the government is in the 
business of setting wages and prices 
in major industries, it is not so large 
a step to government domination of 
an entire economy. 

—James P. Mitchell 





unfair labor practice where dues are 
tendered at any time prior to the sev 
erance of the employer-employee rela 
tionship. The 
knotty problem because the right to 
remain gainfully employed must be 


situation presents a 


balanced against the right of a union 
to eliminate free-riders and its ability 
to maintain semblance of dis 
Although the word “tender” 
is used in both Section 8(a)(3) and 
8(b)(2), a 


was not legislatively defined.” 


some 
cipline. 
Section proper “tender” 

In a recent case before the NLRB, 
an unfair labor practice prohibited by 
Section &(b)(2 
employee who failed to pay dues was 
\ union agent, without 


was charged when an 


discharged.*” 
authority, granted the employee an 
additional two weeks within which to 
pay dues. The union agent, two days 
later, revoked the time extension and 
asked for immediate payment. When 
immediate payment was not made, the 
union agent urged the ship's purser 
to fire the employee even though an 
other employee was willing to advance 
the sum due. Based on the doctrine 
of apparent authority, the Board de 
cided that the union agent could ex 
tend the time aliotted to pay dues and 
that discharging the employee con 
trary to the time extension 
breach of the law. Since the discharged 


Was a 


employee was led to believe that he 
had two weeks within which to raise 
the necessary money, the Board ruled 
that a cancellation of the time exten 
” Article cited at footnote 41, at p. 261. 
” Pacific Transport Lines, Inc., 119 NLRB, 
No. 186 (1958). 
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sion created an inequity and that the 
employee should be granted a reason 
able length of time within which to 
the Although the dis 
charged employee, when requested to 


raise money. 
pay dues, had the money in his pocket, 
the Board decided that this not 
a material factor. 


was 


In Chisholm-Ryder Company * union 
members agreed to pay dues‘ by 

specified date, or working authoriza 
\n employee 
the 
union 


tions would be canceled. 
failed to pay 
employer was notified by 


time, and 
the 
Two days 


dues on 


to discharge the employee 
after notifying the employer, the em 
ployee tendered his dues to the union 
They were refused. At the same time 
the employee was informed that his 
up by the 
Even 


status would be taken 
union's grievance committee. 
tually, the committee decided not to 


The 


Was 


accept the employee’s tender 
Board ruled that 
not unlawful because every employee 
is duty-bound to pay dues on time 


the discharge 


-dn a subsequent case an employee, 
at union instigation, was discharged 
for chronically failing to pay dues on 
time.*? Customarily, the union granted 
members an additional 15 days within 
which to pay delinquent dues. In this 
case, because of chronic delinquency, the 
union did not grant the cutomary 15-day 
The 


Was not 


extension. union, according to the 


NLRB, 


for violating the law because the dis 


legally responsible 


charged employee fell behind in the 


payment of dues upon three prior 
had already 
granted 15 days of grace upon other 


The 


this decision, is not obligated to grant 


and he been 


occasions 


occasions union, according to 


a time extension whenever dues are 
delinquent. However, even though an 
employee is delinquent in paying dues, 
an unfair labor practice is committed 


where the union, motivated by the 


“04 NLRB 508 (1951) 
= North American Refractorte 


100 NLRB 1151 (1952) 


Company 
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employee’s rival unionism rather than 
by a failure to pay dues, is responst- 
ble for his discharge.** As a general 
rule, exhibiting greater leniency in 
the payment of back dues to one em 
ployee than to others is evidence of 
discrimination under Section 8(b)(2).** 


In NLRB v. Aluminum Workers In- 
ternational Union, Local 135 the 
union refused to accept dues submitted 


by mail — regulations required pay- 


ment at regularly scheduled meetings.’ 


The employee, subsequently, tendered 
dues in person; they were refused 
when a reinstatement fee not 
paid. Later, the employee tendered 
his dues as well as the reinstatement 
fee and the union refused to accept. 
The Board decided that the union 
violated Section 8(b)(2) by forcing 
the employer to discharge the em- 
ployee after a proper offer to pay was 
made because the dues and reinstate- 
ment fee were tendered prior to dis- 
charge. Actually, the demand for a 
reinstatement fee was improper. Evi- 
dently, the Board had a change of 
heart and overruled its opinion in 
Chisholm-Ryder Company. According 
to the Board in the Aluminum Workers 
International Union case, a tender of 
dues any time prior to discharge ends 
a union’s right to demand an employ- 
ee’s discharge. An employer, in order 
to frustrate the union, could delay the 
discharge of an employee until the 
proper fees were tendered ; under such 
circumstances, the union would never 
be in a position to secure the dis- 


Was 


charge of an employee.** In this case, 
for no apparent reason, the employer 
waited four months before honoring 
the union’s request to discharge an em- 
ployee, where a union security con- 
tract was entered into. The employee 


had failed to apply for union member- 
ship within the allotted time. Not- 
withstanding the decision of the Ninth 
Circuit, the Board, upon remand, again 
decided that Sections (8(a)(3) and 8 
(b)(2) were applicable, referring to its 
previous ruling that a tender any time 
before actual discharge ended the right 
of a union to demand discharge of an 
employee for failure to pay dues.*’ 
The Board acknowledged the fact that 
a union justifiably may seek the dis- 
charge of an employee who belatedly 
tenders dues. In the present case, 
however, the union lost its right to 
demand discharge by accepting the 
dues. 

A similar problem arose in /nter- 
national Association of Machinists, 
Lodge 1021, v. NLRB. A collective 
bargaining contract containing a union 
shop proviso permitted employees to 
resign from the specified 
periods, without injury to job rights, 
providing written notice was given to 
the employer and union. An arbitrator 
ruled that the union was entitled to 
demand the discharge of an employee 
who failed to give notice of with- 
drawal from the union. Subse 
quently, the union refused to accept 
dues from the delinquent employee 
and forced his discharge by threaten- 
ing a strike. The Board ruled that a 
tender of dues prior to discharge ended 
the union’s right to demand his dis- 
charge; the court, however, reversed 
the Board. Evidently, the Board and 
courts of appeal are not in agreement. 


union at 


Arbitration 


In some instances, arbitration has 
been resorted to where fees and the 
of checkoff or discharge 


propriety 
An arbi- 


are presented as an _ issue. 





“Special Machine and Engineering Com- 
pany, 109 NLRB 838 (1954). 

“ NLRP v. Teamsters Union, Local 169, 29 
Lapor CAseEs § 69,599, 228 F. 2d 425 (CA-3, 
1955). 

29 Lapor Cases § 69,796, 230 F. 2d 
(CA-7, 1956). 
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“NLRB v. Technicolor Motion Picture 
Corporation, 33 Lasor Cases § 70,982, 248 
F. 2d 348 (CA-9, 1957) 

“ Technicolor Motion Picture Corporation, 
122 NLRB, No. 10 (1958). 

“ 33 Lapor Cases § 70,883, 247 F. 2d 414 
(CA-2, 1957). 
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trator, generally speaking, is not au 
thorized to interpret the Taft-Hartley 
Act because this function is assigned 
to the NLRB. In one case a mainte- 
nance-of-membership contract was ne- 
gotiated and the employer discharged 
an employee who failed to pay dues 
for a three-month period.*® The arbi- 
trator ruled that the Taft-Hartley Act 
does not assign exclusive jurisdiction 
to the NLRB where labor problems 
arise, because Section 10(a) acknowl- 
edges other means of solving dis- 
putes.”° Furthermore, the courts in 
New York have ruled that an arbi- 
trator can decide a dispute even though 
it is being processed by the NLRB. 


Even before the passage of the 
Taft-Hartley Act in 1947, the prob- 
lem of protecting the rights of work 
men to remain gainfully employed 
where a union security contract is 
negotiated challenged arbitrators. 
In the Link-Belt Speeder Corporation 
an employer contracting for 
shop 


case”? 
a maintenance-of-membership 
agreed to checkoff. The arbitrator 
decided that the employer was not 
contractually obligated to discharge 
an employee fined by the union for 
testifying in behalf of an employer 
because of the constitutional guaran- 
tee of freedom of speech and public 
policy which protects the right of 
every individual to earn a living, and 
because a witness at a hearing is re- 
quired to tell the truth. Furthermore, 
the employer was not obligated to 
discharge an employee who failed to 
pay a fine. 

A problem confronting arbitrators 
where checkoff is authorized is whether 
an increase in fees should be classi 
fied as dues or an assessment. This 


“SS. S. White Dental Manufacturing Com 
pany, 26 L. A. 428 (New York City, 1956) 
“Sec. 10(a): “The Board is empowered 
to prevent any person from engaging 

This 


other 


labor practice 


affected by 


in any unfair 
power shall not be 
means of adjustment or prevention that has 


any 
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problem arises because the checkoff 
authorization, generally speaking, per 
dues but not assessments. 
Deere Waterloo Tractor 


a collective bargaining 


tains to 
In the John 
Works case * 
contract provided that the employer 
was not obligated to check off more 
three $1 each 
In addition, the employer was 


than assessments in 
year. 
not contractually obliged to check off 
dues exceeding the sum fixed by the 


When 


the international union increased dues, 


constitution of the international. 


the local approved the additional as 
sessment. The arbitrator held that 
the employer was required by con 
tract to check off the additional amouni 
because the international constitution 
had been amended to permit an in 
crease in dues and “The fact the local 
increased its ‘dues’ so that it, as a 
local, could pay 

the International, 
such increase from being dues as be 
the local. If it 


‘dues’ in re 


an ‘assessment’ to 


does not prevent 


tween members and 
may be referred to as 
lation to those parties, it seems to 
follow that the monthly increase must 
be treated as ‘dues’ by the company 
The Office of the U. S.. Solicitor 
General has several times officially 
that 
sessments, being incidents of member 


declared ‘initiation fees and as 
ship, should be considered as falling 
within the classification of “member 


ship dues” ’.” 

In another situation, the employer 
agreed to check off dues, but no men 
The 


rank and file voted to increase weekly 


tion was made of assessments.” 


dues for a limited period of time in 
order to supplement the union’s strike 


fund. The employer alleged that he 


was not required to check off the 


been or may be established by agreement, 
law, or otherwise sd 

"2 L. A. 338 (lowa, 1945) 

“14 L. A. 910 (lowa, 1950) 

“ Bates Manufacturing Company, 24 L 
643 (Mass., 1955) 





vidnal lacal rather than anifarmitr 


additional sum because it was an 
assessment, The arbitrator 
that the firm was required to check 
off the additional amount because 
dues frequently fluctuate, dues paid 
in the past had fluctuated and the 
company on previous occasions was 


decided 


willing to check off increases for in- 
definite periods of time. The arbi 
trator said: 

“The Arbitrator would actually be 
adding contract language which he is 
not empowered to do if he were to 
the amount 
requiring 


rule that an increase in 
voted on by the Union 
members to pay which is in excess 
of what they previously paid consti 
tuted an assessment regardless of the 
fact that the Union and the member 
ship chose to call it a dues increase.” 


\nother arbitrator, where a similar 
problem was presented, issued what 
appears to be a contrary decision.” 
In this case the contract ‘provided 
that the employer would check off 
dues but not assessments. The arbi 
trator decided that the employer was 
not required by contract to check off 
an additional amount agreed to by 
the membership to aid another strik 
because it was an 


assess 


union 
He said: 


ing 
ment. 

... (1) are that the critical dis 
tinctions between assessments and 
dues that are fot 
special purposes and are limited to 
a specific period in time. When both 


are assessments 


elements are present in the facts the 
rather 
than an The 
fact that the payment is spread over 


increase involves an assessment 
increase in dues. 
time does not change its fundamental 
character, 

“Neither does the fact that the Union 
voted the increase from 75 cents to 


$2 per week in accordance with its 
* Saco-Lowell Shops, 5 tA we 
1955). 
* Libby, McNeill & 
(I11., 1956). 
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Libby, 26 L. A. 360 





( Me., 


By-Laws provisions for changing dues 
rather than its Constitutional pro 
visions change the character of an 


from an assessment to an 


increase 
increase in dues.” 

In another controversy a local voted 
a temporary increase in dues in order 
to meet an additional per capita tax 
imposed by the international union.® 
The question presented to the arbi 
trator was whether the employer was 
required to check off this additional 
sum. The employer contended that the 
increase was an assessment and not 
dues, because the additional sum was 
to be forwarded to the international’s 
strike fund and of limited du 
ration. The arbitrator ruled that the 
employer was required to check oi 


Was 


the additional amount because a new 
obligation was not imposed—an ex 
isting obligation was increased—and 
the employer had honored short-term 


increases in the past. 


(Arbitrators have decided cases con 
cerning the propriety of a discharge 


where an employee, covered by a 
union security contract, fails to pay 
a union fine. In one situation an em 
ployee was fined because, contrary to 
union rules, he crossed a picket line.” 
The arbitrator, prior to the enactment 
of the Taft-Hartley Act, decided that 
the discharge of the employee was 
improper because the union rules did 
not specifically state that a failure to 
pay a fine would result in a loss of 
membership and the union accepted 
the payment of dues even though the 
due-date had already expired. 

The collective bargaining contract 
in another case required the employer 
to deduct dues and “any fines and 
assessments authorized by the union 
By-laws.” 


in accordance with its 


An employee failed to attend union 
* Illinois Bell Telephone Company, 5 L. A 
326 (Il1l1., 1945) 

7" Furniture Employers’ Council of Southern 
California, 11 L. A, 395 (Calif., 1948). 
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The infectious evil of featherbedding 
is that in the interest of self-protec- 
tion for a specific group of workers, 
policies are adopted which hold 
down or lower output per man-hour. 

—Jules Backman 





meetings and was fined. The arbi- 
trator decided: 

“A careful study of the legislative 
history of Section 302 fails to dis 


close anything indicating that fines 


or assessments may not be included 
in ‘membership dues’... . By Sec 
tion 302(c)(4) Congress apparently 


was seeking to prevent the check-off 
of wages which the individual em 
ployee has not authorized.” 

noted, 
and 


should be 
fines 


This decision, it 
only applies to whether 
assessments can be included in check 
off; firing an employee for failure to 
pay any other charge except an ini 
tiation fee or dues is prohibited by 
Sections 8(a)(3) and &(b)(2) of the 
Taft-Hartley Act. In addition, the 
arbitrator's interpretation of Section 
302(¢) (4)—which with 
respect to money deducted from the 


reads: 


wages of employees in payment of 
membership dues in a labor organi 


zation’ —is questionable. 
\rbitrators have considered cases 
where dues are not uniform. In one 


case concerning a railroad brother 
hood covered by the Railway 


\ct, an employee refused to join a 


| sabe iT 


union where a union shop contract 
was in effect because the dues charged 
by different locals affiliated with the 
Switchmen’s Union of America were 
not uniform.”* The arbitrator decided 
that an employee is not excused from 
union membership where a collective 
bargaining contract requires uniformity 
of dues because it refers to the indi- 
Rail 
1954) 


* Delaware, Lackawanna & Western 
road Company, 23 L. A. 9 (N. Y 


25 3 A. 373 C1955). 
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vidual local rather than uniformity 
throughout the United States. Further 
more, according to the arbitrators, 


the Railway Labor Act does not re 
quire uniform fees 

In the Western Union Telegram Com 
pany case ** nonunion employees covered 
by a union 
required to pay more dues while on 


security contract were 
sick leave than were union members 
The arbitrator said: 

‘I have considered the 
provisions of Section 8(a)(3) and Sec 
tion 302 of the Labor Management 
Relations Act. 1947 and find they do 
not require that Union benefits in the 
regular 


carefully 


form of a reduction from 
monthly dues when 


sick furlough must be given to a non 


a member is on 


member who pays an amount equal 
to the regular monthly dues.” 


Although the 
form periodic dues” 


provision for “uni 
possibly should 
include nonmembers as well as mem 
according to the arbitrator the 


that 


bers, 


contract could aiso mean non 
members were to pay fixed amounts 
even during illness. If the arbitrator's 
interpretation is correct, the duty im 
the Taft-Hartley Act to 


union as as nonunion 


posed by 
renresent well 
employees without discrimination ts 
not being fulfilled 


\ union sought the discharge of 
two employees who failed to pay dues 
on time.'’? The two delinquent em 
ployees, treated differently than other 
members, were mailed premature no 
tices. The arbitrator decided that the 
employees receiving premature notices 


did not have as much time to make 
payment as other union members, con 
stituting discrimination and a wrong 
ful discharge because the dues were 
required Three 


not “uniformly” 


other employees on vacation, delinquent 


L.A 


i:ngineecring Corporation, 24 


1955) 


Goodyear 
360 (Ind., 
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in the payment of dues, offered payment 
upon return. Because employees on sick 
leave were given time extensions, the 
same privileges, according to the ar- 
bitrator, must be accorded to those 
on vacation—or dues would not be 
uniform as required in the Taft-Hart- 
ley Act. 

The problem of a delinquent tender 
of dues after a request for discharge 
but prior to actual discharge chal- 
lenged one arbitrator.*°' The arbitra- 
tor ruled that the employee could not 
be discharged if dues were tendered 
within five working days after receiv- 
ing a copy of the award. This period 
of time, it appears, was chosen by the 


arbitrator—it did not appear in the 
collective bargaining contract. The 
arbitrator, in such a case, must be 


careful not to exceed his authority 
because he may be “writing a con- 
tract.” 

A contract containing a union se- 
curity clause provided for the check 
off of “initiation and —_ 
When the agreement was signed, the 
Subsequently, 


fees dues.” 
initiation fee was $5. 
the local voted to increase the fee to 
$25. The firm challenged the increase, 
because it could create a recruiting 
problem. The arbitrator ruled in favor 
of the union because nothing in the 
collective bargaining contract pre 
vented a union from raising fees and 
the General for the NLRB 
previously ruled in this case that a 


Counsel 
$25 fee was not excessive. 


Conclusions 

The problem of whether dues can 
be tendered at any time prior to dis 
charge is a knotty issue, particularly 
since the NLRB courts 
disagreement. General contract 


and are in 
law 
and the validity of a late tender have 
been reviewed by the courts when 

my SS. White Dental Manufacturing Com- 
pany, 26 L.. A. 429 (N. Y., 1956) 
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considering Section 8(a)(3) and Sec- 
tion 8(b)(2). The Board has mvst 
recently espoused, as previously indi- 
cated, the notion that the tender of 
dues any time before discharge eradi- 
cates the claim made by unions that 
free-riders cannot be tolerated. Ac- 
cording to the Board, under such cir- 
cumstances the Taft-Hartley Act is 
violated if the employee tenders pay- 
ment any time prior to discharge. 
Several courts of appeal have differed 
with the Board, holding that a tender 
to the union after a to dis 
charge the delinquent employee has 
been presented to the employer comes 
too late. A decision by the Supreme 
Court may be necessary to clarify the 


request 


issue. 

It appears to this writer that a 
compromise in the positions taken by 
the Board and the courts of appeal 
is possible. If the union constitution 
or bylaws allow an adequate period 
of grace for the payment of delinquent 
dues, then payment at a later date and 
after a request for discharge, in the 
absence of legal impossibility, should 
constitute ground for discharge. On 
the other hand, if the union does not 
provide a period of grace for late pay 
ments or provides only an inadequate 
period of time, discharge for the late 
payment of dues should not be per- 
mitted under Section 8(a) (3) and Sec 
8(b)(2). To adequately 
guard the interests of employees and 


tion safe 
unions, the Board could establish, by 
administrative fiat, a period of time 
for employees to tender delinquent 
initiation fees and dues. 

The Board, it would appear, has the 
necessary authority. For example, 
where a jurisdictional dispute charge 
is preferred under Section 8(b)(D), 
the Board allows ten days, in accord 
ance with Section 10(k), for the union 

(Continued on page 919) 


™ Engineering & Research Corporation, 23 


L. A. 410 (Md., 1954) 
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The New Law of Picketing 


By BENJAMIN WYLE 





The new labor law, in effect, only permits picketing as long as it is 
ineffective, says the author of this article, which was published orig- 
inally in the October 21, 1959 issue of the Columbia Law School News. 
He believes that the restrictions which have recently been placed upon 
labor's right to picket have materially weakened the labor movement's 
ability to protect itself and maintain the standards it has developed. 























N SEPTEMBER 14, 1959, the Labor-Management Reporting and 

Disclosure Act of 1959 became law. The federal government 
thereby entered into the close supervision and regulation of the in 
ternal atfairs of labor organizations. No longer can Americans boast 
that they have a free trade union movement. 


This law professedly directed at union corruption did more than 
place a policeman in every union hall. Under the cloak of reform, 
it curtailed and restricted labor’s means for guard, growth and gain. 
Most grievous in many respects was the interdiction of recognition 
and organizational picketing set forth in Section 704 of the new statute 


Employers as a class will not voluntarily reduce their profits by 
increasing wages or otherwise improving the working conditions of 
their employees. They must be compelled to do so. This can be 
achieved in two ways—by legislative action and by union pressure 
By and large, legislation has been directed to the maintenance of 
certain minimum standards. Wages and overtime pay above the mini 
mum, pensions, hospitalization, medical care, supplementary unem 
ployment insurance, seniority, grievance machinery and numerous 
other employee benefits and protections are provided only through 
collective bargaining and economic action by labor organizations 

Many years ago our lawmakers recognized that individual em 
ployees are not able to bargain effectively for improvements in the 
employment contract. They were mindful of the fact that to improve 
economic conditions there was a need not only for legislative action 
but for concerted activity on the part of the employees, acting through 
a union. With the passage of the National Recovery Act and the 
Wagner Act in the thirties, labor organizations grew from 3 million 
members to 15 million members. These figures indicate a substantial 
growth, but, despite this growth, not even one out of every four per 
sons gainfully employed is a member of a labor union. 

Notwithstanding the fact that American industry continues to be highly 


profitable, it has never acquiesced in the loss of its former power to act 


Picketing 
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of the National Wage Stabilization 
Board, as well as general counsel 
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Mr. Wyle is a member 


of the Labor Arbitration Committee 
of the American Bar Association. 





Fabian Bachrach 


hours and 


unilaterally to fix wages, 
without 


conditions of employment 
challenge by employees or by the gov- 
It fought the NRA labor 
codes. It resisted the Wagner Act 
until it was upheld by the Supreme 
Court. Even now the files of the 
National Labor Relations Board over- 
flow with proceedings against employ- 
ers who have refused to comply with 
the law which protects the right of 
employees to self-organization. 


ernment. 


Employer Antiunion Program 


Violations of the National Labor 
Relations Act are not the only means 
used by employers to resist unionism. 
They are endeavoring through action 
on many other fronts to weaken and 
eliminate the trade union movement 
from the American scene. Their pro- 
gram is clear: 

(1) Curtail unions in the exercise 
of their most potent weapons such as 
strikes, boycotts and picketing, thus 
weakening them at the bargaining 
table. 

(2) Deprive unions of their tradi 
tional methods of strengthening their 
ranks and unifying their forces by 
outlawing the freedom of employers 
and unions to agree to a closed shop, 
a union shop, a checkoff-dues collec 
tion system, a hiring hall or a hot 
cargo provision. 

(3) Impose limitations and restric- 
tions on the internal operations of 


890 


labor unions so that they will not 
be able to function effectively as 
institutions. 

(4) Relegate as much authority in 
labor relations as possible to the states, 
where business interests are more in 
fluential and more effective in obtain 
ing antilabor legislation. 

(5) Deliberately provoke strikes, as 
in the current steel situation, thus 
exhausting the financial resources of 
unions and the will of their members 
to participate in concerted action. 

The 
reform act 
rights for union members against their 
union, enforceable in the federal courts 
by civil suit and criminal proceed 
ings. This new law will keep most 
unions busy in the courts defending 
lawsuits filed 


passage of the labor 


numerous 


recent 


creates legal 


the inevitable flood of 
by employer-backed members as well 
as the crackpots, cranks and dissi 
dents found in every large group. 
This statute will also encourage the 
resignation of thousands of unpaid 
union officials who constitute the back 
bone of the labor movement. They 
will now be faced with criminal sanc 
tions and other penalties if they de 
viate from the detailed and complex 
code of behavior laid out for them. 


This act is more than a statute 
to regulate the internal operations of 
trade unions and the conduct of its 
officers for the ostensible purpose of 


cleaning out union corruption. It 
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goes beyond the issue of corruption. 
It turns over a substantial propor- 
tion of labor disputes affecting inter- 
state commerce to state agencies and 
state courts. It imposes restrictions 
and limitations on the economic weap- 
ons of all labor organizations. It 
makes illegal “hot cargo” contract 
clauses, whereby an employer agrees 
that he will not compel his employees 
to work on or handle the products of 
another employer whose employees 
may be on strike or operating under 
) conditions. It tightens 
the ban against contained 
in the Taft-Hartley. Act, so that it 
is impossib le for a union to obtain 
help from another labor organization 
or from its members in a strike. 


substandard 
boycotts, 


Peaceful Picketing Outlawed 

For the first time, a federal statute 
severely limits peaceful picketing. Mass 
picketing or picketing accompanied by 
violence has long been outlawed by the 
courts and dealt with by the NLRB. 
The new statute declares that picketing, 
no matter how limited or how peaceful, 
is illegal if it is conducted for the pur- 
pose of persuading an employer to 
deal with a union (recognition picket- 


ing) or persuading employees to join 


a union (organizational picketing) 
where (1) the employer has recog- 
nized another union, (2) a union rep- 
resentation election has been conducted 
in the past 12 or (3) the 
picketing has continued for a reason 
able time, 
a petition for representation has not 


months 
not exceeding 30 days and 


been filed. 

If a union pickets to organize the 
employees, the employer can petition 
election which 
NLRB. The 


the new law 


for a representation 
will be conducted by the 
Board is obliged under 
to conduct speedy elections without 
the usual hearing. The results of the 
election are obvious since the 


has been picketing to obtain a major 


union 


Picketing 





‘ the new Federal Act has put 
the States back into the business of 
regulating and resolving labor dis- 
putes. The States have the oppor- 
tunity to review their individual labor 
relations laws and to revise them— 
if necessary ; 
—Stuart Rothman 





Having lost, 
rom 


ity of the employees. 
the union is thereupon prohibited f 
picketing for the next 12 months. 


the 
law a union can also be prevented 
from picketing if an employer signs 
a “sweetheart” agreement with a bar- 
gain-basement union, which agrees to 
any terms proposed by the employer 
in return for other considerations. Once 
another union is recognized and an 
agreement with it, recognition 
or organizational picketing is banned. 


According to this provision of 


is made 


It was argued on the floor of Con 
gress by proponents of this measure 
that agreements will not 
be immune from attack by legitimate 
provided protection 


“sweetheart” 


unions because the 
will not be applicable to contracts 
made with company unions or minor 
ity unions by express provision. The 
fallacy in this contention is that it 
takes two to to obtain a 
final determination that a contracting 
union does not enjoy the support of a 
majority of the is com 
pany-dominated, 
riod of litigation the 
picketing 


five years 


employees or 
during the pe 
recognition or 
would be il 


and 


organizational 
legal. 

recognition and organiza- 
illegal if a rep 
has held 
This 


repressive 


Finally, 
tional picketing are 
resentation election been 
within the preceding 12 months 
is the 
measure of all. It 
bered that coupled with this provision 
is Section 9(e)(3) of the Taft-Hartley 
Act which forbids the NLRB from 
conducting a representation election 
than 

election has been held 


cruelest and most 


must be remem 


more once a year. Therefore, 


once there 
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remains no way during the succeeding 
year for the employees to resist through 
joint action employer exploitation or 
oppression. Representation elections 
to designate a labor organization are 
out. Now, resort to self-help by strike 
accompanied by picketing is also out- 
lawed. Thus the circle has been closed 
and the workers entrapped. 


Employer's Argument a Camouflage 

The principal argument of employ 
ers and their spokesmen to secure pas 
sage of this law was that picketing 
of nonunion employers was used by 
corrupt unions to force an employer 
to pay tribute to the racketeer behind 
the picket line. This 
often and so persuasively, that even 
the President of the United States 
characterized recognition and organi- 
zational picketing as “blackmail’’ picket- 
ing. This argument is entirely fallacious 


was said so 


and the most brazen camouflage. 

The Senate (Kennedy-Ervin) bill 
contained a provision which made picket- 
ing for the express purpose of extort 
ing money for the personal enrichment 
of an individual a federal crime pun 
ishable by 20-years’ imprisonment. This 
was added to the House 
version. Nonetheless, the drive for a 
ban on recognition and organizational 
picketing continued. The sponsors 
of this legislation knew that it would 
difficult to obtain a law out- 
nonunion employer picketing 
that this union 


provision 


not be 
lawing 
on the mere claim 
weapon was being used by crooked 
unionists against the backdrop of the 
McClellan 


corruption in a few unions. 


revelations of 
Just why 


committee 


the employer propagandists limited 


their argument to recognition and or- 
ganizational picketing is not plain, 
for the same point could be made 
against all peaceful picketing and the 
strike Corrupt 
and dishonest struck 
employers and have thrown picket 


basic weapon itself. 


unionists have 
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lines around their premises. 

sort to a traditional economic weapon 
of labor by racketeers is sufficient to 
ban that weapon, then it would follow 
that all picketing and strikes as well 
as recognition and organizational pick 
eting should be outlawed. 

The fact that a knife is misused is 
not an indictment of the knife but of 
the user. Instances of the misuse of 
the picket line by racketeers would 
have been corrected by the provisions 
of the law aimed at extortion 


picketing. 


new 


Need for Picketing 

Typically, the recognition and or 
ganizational picket line has been em 
ploved by a in an industry 
already well organized, when the em 
holdouts cannot 


union 


ployees of the few 
be persuaded to join, due perhaps to 
employer threats or possibly the pa 
The union 
these em 


ternalism of the employer. 
has not needed to recruit 
ployees for financial gain or member 
ship growth. 


\n unorganized pocket in an or 
ganized industry can do immeasurable 
injury to the labor standards built 
by the union, to the employers who 
deal with the union and to the union 
as an institution. The nonunion em 
ployer is not obliged to maintain union 
standards at a higher labor cost. and 
is thus in a position to undersell his 
union competition and eventually cap 
ture their customers. The employer 
who is unionized is thus faced with 
a choice of endeavoring to eliminate 
the union in order to reduce costs to 
the level of his nonunion competition 
or going bankrupt. 

These are the simple facts of eco 
nomic life. The union knows that 
it is essential to organize the unor 
ganized holdout, or the remainder of 
the industry will attempt to oust and 
destroy it. Since organizing the un 
organized is vital to its continued ex 
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istence and the stability of its industry, 
it cannot rely completely on the con 
viction of the employees of the few 
holdout employers as to whether they 
wish to become union members. These 
employees are a small minority of all 
the employees in the entire industry. 
The majority want a union, support a 
union and enjoy union conditions. Un 
fundamental democratic princi 
this minority should be bound 
Unfortunately, 


der 
ples, 
by the majority choice. 
the law does not require a majority 
in a single plant which is, neverthe 
less, an infinitesimal minority of those 
employed in the entire industry, to 
adhere to the real majority 
The union is therefore obliged to pro 


choice 


tect its standards by seeking to in 
duce others in the industry, through 
picketing, not to deal with an “unfair” 
nonunion employer. This union prac 
tice has long been recognized as a 
legitimate weapon to maintain labor's 
\s stated by the 
\ppeals as far 
landmark 


position and gains. 
New York Court of 
back as 1927, in the 

of Exchange Bakery & Restaurant wv 
Rifkin, 245 N. Y. 260: 


“The purpose of a labor union to 


Case 


improve conditions under which its 
members do their work; to increase 
them in other 


to assist 


their 
ways, may justify what would other- 


wages; 


wise be wrong. So would an effort 
to increase its numbers and to union 
business. It 
may be as the 
of those not members, or in the condi 


tions under which they work as in its 


ize an entire trade or 


interested in wages 


own members because of the influence 
of one upon the other. All engaged 
in a trade are affected by the prevail 
All by the princi 


Kconomi 


ing rate of wages. 


rit 0 ce eclive ba gainil 
| s s 
base d 


organization today is not 


the single shop. Unions believe that 


wages may be increased, collective 


bargaining maintained only if union 
conditions prevail, not in some single 


factory, but generally. That they may 


Picketing 


prevail, it may call a strike and picket 
the premises of an employer with the 
intent of inducing him to employ only 
\nd it may adopt either 
method separately. Picketing without 
unlawful than 
Both are 


union labor. 
a strike is no more 
a strike without picketing 
lawful purpose.” 


based upon a 


Fraudulent Statutory Language 


The point may be made that the 
new statute expressly upholds picket 
ing “for the purpose of truthfully ad 
vising the public (including consumers ) 
that 
members of, 


employ 
with, 
this 


an employer does not 
or have a contract 
that 


allows picket-line activity against the 


a labor organization” and 


cut-rate and = sweat-shop nonunion 
It cannot, however, be too 
stated that the statutory 
language is clearly fraudulent. The 


provision which countenances this in 


operator 
strongly 


formational picketing goes on to state 
that such picketing will not be per 
mitted if “an effect of such picketing 
is to induce any individual employed 


by any other person in the course of 
to pick up, de 


his employment, not 
liver or transport any goods or not to 
perform any services.” In short, picket 
ing is permitted only as long as it 1s 


inettective ! 


The deprivation of this traditional 
materially 
ability 
the 


economu measure has 


weakened the labor movement’s 
itself 


it has developed It 


to protect and maintain 


standards has 
provided immunity to sweat-shop opera 
tions and “sweetheart” agreements 
It constitutes a step backward in build 
\merica Itisare 


the 


1 
l 


ng a prosperous 


trogression in maintenance 


democratic rights 


Picketing is merely the publication 
of an appeal at a location where per 
sons who can be helpful can be found 


Picketing to organize or gain union 


recognition has been equated with 


free speech and upheld as constitu 
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tionally protected by the First Amend- 
ment in 1940 and 1941 by the United 
States Supreme Court in the cases of 
Thornhill v. Alabama, 2 LaBor CASES 
7 17,059, 310 U. S. 88, and AFL v. 
Swing, 3 Lapor Cases § 51,112, 312 


U. S. 321. By prohibiting recogni- 
tion or organizational picketing, Con- 
gress has not only weakened the union 
movement and the American economy, 
it has eroded one of the basic liberties 


[The End] 


of a free people. 





THE NO-RAIDING AGREEMENTS AFTER FIVE YEARS— 
Continued from page 866 





sional action. If past efforts to amend 
the LMRA are any indication of the 
success the federation might have if 
it sponsored the umpire’s proposed 
amendment, it will be many years be- 
fore the NLRB “will be directed . . . 
to give full faith and credit” to the 
determinations made within the labor 
movement.”? 


Concluding Remarks 

Raiding has been curtailed between 
affiliates of the former AFL and affili- 
ates of the former CIO, and among 
AFL affiliates. Nevertheless, there 
have been difficulties in enforcing the 
umpire’s awards. Three unions did 
not comply with the umpire’s deci- 
sions in a five-year period; eight 
unions did not adhere to the umpire’s 
recommendations in a period of 17 
months. Noncompliance, therefore, 
was more likely in disputes involving 
nonsignatory unions. Moreover, it 
was a nonsignatory union that with- 
drew from the AFL-CIO because of 
adverse decisions. 

Considering the long history of ju 
risdictional quarrels, the failure of a 
few unions to the no-raiding 
agreement should not be considered a 
serious weakness. Even the failure 
of a few unions to comply with the 


sign 


Jenjamin Aaron, “Amending the Taft- 


4 Decade of Frustration” 
Relations -327-338 


Hartley Act: 
XI Industrial and Labor 
(April, 1958) 
* Work cited at footnote 5, at pp. 24, 
*The study committee appointed in Au 
gust, 1959, by the executive council may pre 
recommendations relating to 


29-30 


sent some 
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umpire’s awards should not be too 
surprising. However, the refusal of 
one union to comply encourages other 
unions to ignore adverse rulings. Dur- 
ing the 1950’s the federation has dem- 
onstrated ingenuity and courage in 
attempting to reduce the number of 
interunion disputes. The adoption of 
the resolution in favor of arbitration 
of interunion disputes is further evi- 
dence that the affiliated unions also 
want to reduce the number of these 
seem, therefore, 
drawing upon its 
resources—may 


disputes. It would 
that the federation 
own authority and 
find the means to cope with the prob- 
lems of nonsignatory unions. 

The merger agreement and the con- 
stitution provide that a committee 
should be established to incorporate 
the existing agreements into “com- 
bined no-raiding and organizational 
and jurisdictional disputes agreement.” 2° 
No committee has yet undertaken 
this task.** It would appear, how- 
ever, that some of the work of this 
committee already been done. 
Disputes between AFT. unions have 
handled under the no-raiding 
agreement—instead of the AFL in 
ternal disputes plan. The that 
the pact within the former AFL will 
have in the future remains to be seen.?5 


[The End] 


has 
been 


role 


jurisdictional machinery, but combining 
appear to be 
footnote 2 


report to 


three agreements does not 
major purpose. Sex 
~The executive 
1959 convention 
the internal disputes plan in the section of 


council’s 


makes no mention 


report entitled “Jurisdictional Issues.” 
work cited at footnote 9 
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Legislative Decision-Making 


in Labor Relations 
By HARRY SELIGSON 





The Colorado Labor Peace Act, which the author believes was enacted to 
punish labor rather than to correct unsatisfactory labor practices, is 
examined as a ‘“‘typical’’ state labor code. Proceeding upon this basis, 
he suggests criteria to aid in determining the need for comprehensive 
state labor codes or to aid in assessing the effects of existing laws. 
Harry Seligson is professor of management at the University of Denver. 





OST DISCUSSIONS on labor relations statutes center around 

the federal Labor-Management Relations Act of 1947. This is 
understandable. Aided by a judicially approved expanding concept 
of interstate commerce, the area of Congressional pre-emption keeps 
widening. Furthermore, the tendency to look increasingly to the 
federal government for aid, regulation and intervention focuses atten 
tion on and dramatizes the activities of our federal legislative level. 


In spite of this, the area of regulation of intrastate labor-manage 
ment relations remaining to the states is still of some significance. 
Twelve states—Colorado, Connecticut, Hawaii, Massachusetts, Minne 
sota, New York, Oregon, Pennsylvania, Puerto Rico, Rhode Island, 
Utah and Wisconsin have adopted comprehensive labor codes.? As a 
matter of fact, the provisions of the Taft-Hartley Act were modeled 
after these statutes, particularly those of Wisconsin and Colorado 


Other states have considered adopting labor codes. Some, whose 
industrial relations are already regulated by statute, are interested 
in evaluating the effectiveness of these laws. 

This article directs itself to these objectives: (1) to describe the 
content and operation of a “typical” state labor code, that of Colorado; 
and (2) to suggest a framework of criteria which may help the execu 
tive and legislative arms of state governments to determine the need 
for a comprehensive labor code or, if one already has been adopted, 
to help assess its effect (for illustrative purposes, these criteria will 
be applied to Colorado’s Labor Peace Act). 


Background 
\long with other states, Colorado has had its share of violence 


in the labor-management field. In the latter part of the nineteenth 


Alfred W Blumrosen, “The Misinterpretation ot sectior 10(a).” 9 Lapror 
Law JourNAL 265, 280 (April, 1958). 
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century and in the early part of the 
twentieth century, violent labor-man- 
agement disputes occurred princi- 
pally in the mining areas of the state. 
For example, there were labor dis 
turbances in Victor and Cripple Creek, 
and there was the so-called Ludlow 
massacre in 1914. In the early 1920’s, 
the Denver transportation industry 
went through some turbulent times 
and in 1939, the Green Mountain Dam 
dispute was not without its share of 
maimed, and even killed. 


Pre-1943 Statutes 
in Colorado 
Until 1943 Colorado did not have a 
comprehensive code regulating labor 
management relations. Laws, adopted 
time, specified 
unions 


from time to made 
activities of 
unlawful: preventing employees from 


failing to state in an 


and employers 
joining unions; 
advertisement for help that there was 
a strike or other labor trouble going 
on; hiring armed guards during a 
labor dispute without permit ; publish 
ing a black list; publishing notice of 
boycott; intimidating workmen into 
not engaging in any lawful occupa 


tion in any place they saw fit. All of 


these violations were subject to criminal 


prosecution—misdemeanor or felony. 


In 1915 an 
was created 
that time, and subsequently as di 
rected by law, it direct 


industrial commission 


by the legislature. \t 


was given 


or ex officio responsibility over 


workmen’s compensation, state compen- 
* Colorado Revised Statutes, 1953, Ch. 80 
’Colorado Revised Statutes, 1953, Ch. 80, 
art. ¢. 
‘Colston E 
exhaustive 


Merrill E. Gaddes 
(‘Eleven 
Investigation of Industrial 
Journal of Poltti 
1927, p. 657) of 


They 


Warne and 


study Years 


made an 
of Compulsory 
California,” 

October, 
feature 


Disputes in 
cal economy, 
this investigative 
that 
lack of statistics, lack of consistent policy, 
lack of clear annual reports, failure to have 


concluded 


because of inadequate appropriations, 


any impact on large disputes, it was ques 
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sation insurance fund, factory inspec- 
tion, boiler inspection, wage claims, 
minimum wages, child labor, unem 
ployment compensation, private em- 
ployment agencies, safety and labor 
relations. 

Of principal interest in the latter 
category was the provision for a 
30-day strike-notice cooling-off period 
and investigation by the commission 
of industrial disputes before strikes or 
lockouts could take place. However, 
the parties were not obligated to ac- 
cept the findings and recommenda 
tions of the commission.* 


Labor Peace Act of 1943 

The Colorado Labor act* 
was passed on March 31, 1943,° to be- 
come effective July 1, 1943.’ Its decla- 
ration of purpose recognizes the 
tripartite nature of the interests in- 
public, 


Peace 


volved in industrial relations 
employer and employee. 

It recognizes the rights of employ 
ees, working for employers of eight or 
more employees, to organize and 
bargain collectively or to refrain from 
so doing. To these rights, 
procedures for representation elections 


protect 


and for the remedying of unfair labor 
practices are provided. It is unfair 


for the employer to: interfere with 
the rights granted to employees ; dom 
inate or interfere with the formation 
or administration of a labor organiza 
tion: or discourage mem 


bership in a labor organization by 


encourage 


tionable whether the law was effective 
commission had done a good job 
1953, Ch. 80, 


that the 
Colorado Revised Statutes, 

5, Secs. 1-28 
t 


art. 3. 


According the records of the secre 
the Senate, 21 Republica $ 
voted for the 


in the House, 


rv of state, in 


and no Democrats measure; 


according to the same records, 
41 Republicans and one 
passage of the bill 
Actually, the act was not put 
until the Colorado Supreme Court 
constitutionality on December 20, 


Democrat voted for 


into effect 
passe d 


on its 
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discrimination in regard to hire, tenure 
or other terms or conditions of em 
ployment, provided, however, that an 
all-union agreement * is legal if three 
fourths of the employees vote for it: 
refuse to bargain collectively with the 
representative of his employees in 
any collective bargaining unit; agree 
to an all-union agreement without 
employees having voted for it; violate 
the terms of a collective bargaining 
agreement including an agreement to 
accept an arbitration award; discrim 
inate against an employee who has 
filed charges or given testimony under 
the act; checkoff dues unless author 
ized by the employee, which authoriza 
tion is terminable upon 30-day notice 
circulate a 
mis 


employ spies: 
crime or 


in writing; 
black list: 


demeanor in connection with any con 


commit a 


troversy as to employment relations 
\s for employees or labor organiza 
inter 
the 


tions, it is unfair for them to: 
fere with the rights granted 
employer: picket his home or that of 
his family: coerce an employer to 
interfere with the rights of his em 
ployees; violate a collective bargaining 
agreement; engage in mass picketing: 
obstruct the entrance to or 
from any place of employment; en 


egress 


gage in a secondary boycott: take 
unauthorized possession of an employ 
ers property; engage in a sit-down 
strike ; fail to give the required 20- and 
30-day notices of strike; commit any 
crime or misdemeanor in connection 
with any controversy as to employ 
ment relations: require an employer 
to hire 
quired by the employer. 


1(4) 


provision providing 


“stand-in” employees not re 


of the act contains a 


“civil rights” to 


Section 


applicants for union membership and 


members of unions: 


term tor the “union shop” in 


The state’s attorney 


* This is the 
the Labor Peace Act 
general has construed the 75 per cent provi 
sion as meaning 75 per cent of those voting 
n the all-union agreement election 
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“No person shall be denied member 
ship in a labor organization or union 
on account of race, color, religion, sex, 
or by any unfair or unjust discrimina 
tion. Arbitrary or excessive initiation 
fees and dues shall not be required nor 
shall 
trary, or 
or forfeitures be imposed 
bers are entitled to full and detailed 


excessive, unwarranted, arbi 
oppressive fines, penalties, 
The mem 
reports-ivom their officers, agents, or 
representatives of all financial trans 
shall the right to 
elect officers, by ballot, and 
to determine and vote upon the ques 
and 


actions and have 


secret 
tion of striking, not striking, 
other questions of policy affecting the 
entire membership.” 


(ther the act are 


highlights of 
(1) Employees must be in a col 
lective bargaining unit, which is 
determined by secret ballot of employ 
ees, before the employer is required 
to engage in collective bargaining. 
indi 


the 


confer 


with 


may 


(2) Employees 
vidually on grievances 
employer, without the union representa 
tive being present. 

(3) The industrial commission may 


exclude from a ballot 


any bargaining unit which, at the time 
ot the election, stands deprived of its 


representation 


rights under this act by reason of a 


prior adjudication of its having en 
practice 


gaged in unfair labor 


sos 


any 
(4) Elections held at any 
no specific amount of time need 


may be 


time; 
elapse between elections.” 
(5) The commission may terminate 


an all-union the union 


has refused unreasonably to 


agreement if 
receive 
as a member any employee of such 
employer 


(6) The commission may initiate 


unfair labor practice processes 


rule-making power, the ¢ 


this 


-d limitations on 





(7) On its own initiative, the com- 
mission may order limitations on the 
number of pickets, their distance from 
entrances to plants, in case it feels 
such picketing might tend to disturb 
the peace or lead to riots. 

(8) The commission may appoint 
It can act as arbitrator or 
if the parties, 


mediators. 
appoint arbitrators, 
agree. 

(9) A party injured through an un 
fair labor practice may resort to a 
civil suit for damages. 

(10) Yellow-dog contracts are against 
public policy and unenforceable. 


(11) It is a misdemeanor to violate 
any of the provisions of the act. 

Finally, there is a little anti-injunc- 
tion law incorporated in the act. Of 
significance is the limited definition 
of labor dispute. To be considered 
a labor dispute, employees must be 
organized in a collective bargaining 
” Contrast this with the 1933 provisions 
(Session Laws, 1933, Ch. 59, pp. 414-415, re- 
pealed by the 1943 act), which were modeled 
almost exactly after the federal Norris-La- 
Guardia Act: “The term ‘labor dispute’ in- 
cludes any controversy concerning terms or 
conditions of employment, or concerning 
the association or representation of persons 
negotiating, fixing, maintaining, changing, 
or seeking to arrange terms or conditions 
of employment, or concerning employment 
relations, or any other controversy arising 
out of the respective interests of the em- 
ployer and employe, regardless of whether 
or not the disputants stand in the proximate 
relation of employer and employe. 

“A case shall be held to involve or to 
grow out of a labor dispute when the case 
involves who are engaged in a 
single industry, trade, craft, or occupation; 
or who are employes of one (1) employer; 
or who are members of the same or an affi- 
liated organization of employers or employes ; 
whether such dispute is (1) between one or 
more employers or associations of employ- 
ers and one or more employes or associations 
of employes; (2) between one or more em- 
ployers or associations of employers and one 
or more employers or associations of em- 
ployers; or (3) between one or more em- 
ployes or associations of employes and one 
or more employes or associations of em- 
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persons 


unit, disputants must stand in the 
proximate relation of employer and 
employee, controversies over the 
union shop and jurisdictional disputes 


are not labor disputes.’° 


Reasons Behind Passage of Act 


Unquestionably, this was one of the 
most controversial pieces of legisla- 
tion to be considered by the Colorado 
Legislature. These are some of the 
factors which had some bearing on 
its passage: 
(1) 1943 was a 
number of states passed regulatory 
legislation in the field of labor-man- 
agement relations: Alabama, Arkan 
sas, Florida, Idaho, Kansas, Minnesota, 
Pennsylvania, South Dakota, Texas, 
Utah and Wisconsin ™ (Wisconsin’s 


year in which a 


law served as the model for the Colo- 
rado Labor Peace Act). Antagonized 
by the Wagner Act and unable to 
amend it because of the overwhelm- 


ployes; or when the case involves any con- 
flicting or competing interests in a ‘labor 
dispute’ (as hereinafter defined) of ‘persons 
participating or interested’ therein (as here- 
inafter defined). 

“A person or association shall be held to 
be a person participating or interested in a 
labor dispute if relief is sought against him 
or it and if he or it is engaged in the in- 
dustry, trade, craft, or occupation in which 
such dispute occurs, or is a member, officer, or 
agent of any association of employers or 
employes engaged in such industry, trade, 
craft, or occupation.” 

The more narrow definition of labor dis- 
pute in the 1943 act reflects, in significant 
fashion, the design and intent of the legisla- 
ture to place rigorous curbs on activities of 
organized labor. 

esis the laws are reflections both of 
the labor philosophy of the legislators in 
office and the political strength of the unions 
This could partially explain the paradox of 
the plethora of laws enacted in some of the 
states with little industry and a comparatively 
small number of unions, and the sparsity 
of restrictive laws in some of the industrial 
states where the heavy concentration of 
unionized workers in industrial centers is a 
political factor to be taken into account.” 
Sanford Cohen, State Labor Legislation, 1937- 
1947 (1948), p. 51. 
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ing Democratic majorities in the 
Congress, employers turned to the more 
approachable state legislatures. 

(2) The 1943 Colorado Legislature 
was controlled by the Republicans 
(79 out of 100 senators and represen- 
tatives) and particularly by those 
from the out-state (rural) areas. This 
group had voted conservatively, fairly 
consistently, all security 
legislation: workmen’s compensation, 
occupational disease, unemployment 
compensation, and the like. It had 
also expressed concern about labor 


on social 


bec yming too pow erful. 


(3) War-induced patriotism 
have had some effect since there was 
much publicity about assuring sup- 
plies to the armed forces overseas. 
The lawmakers, by providing peaceful 
means to settle industrial unrest, 
might have wanted to assure the public 
that supplies would not be held up. 


may 


(4) Although the Green Mountain 
Dam dispute was four years old by 
1943, echoes of that bitter dispute 
might have remained and entered into 
the deliberations. 


(5) Political action on the part of 
organized labor to prevent passage of 
the act was ineffective. Parenthetically, 
it might be noted that with very active 
campaigning by the organized labor 
movement, an initiated referendum to 
amend the constitution in order to 
abolish the union shop in Colorado 
was heavily defeated November 4, 
1958, 

The reasons listed suggest that even 
if the legislature had had more 
jective” criteria such 
those to be discussed later, it might 
still have adopted the Labor Peace 
Act in the form it did. Nevertheless, 
an evaluation of the data suggested 
by these criteria might have illum- 
inated the real state of union-manage 
ment relations in Colorado. 


“ob- 


before it, as 


* Denver Post, April 12, 1943. 
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Attack on Constitutionality 

Governor Vivian, a Republican, in 
signing the bill on April 1, 1943, said 
that the act would make for greater 
cooperation and better understanding 
between capital, employer and labor. 

Organized labor was not quite so 
optimistic. Joseph Osanic, personal 
representative of William Green, said 
the law would destroy organized labor 
in Colorado.'’®? The Colorado State 
Federation Labor appropriated 
$25,000 from its general 
which was to be supplemented by 
contributions from local units at a 
suggested rate of $1 for each of their 
estimated 60,000 members in the state 


to be used as a war chest against the 


ol 


treasury 


act. 

In 1943, action was filed under the 
state’s Declaratory Judgment Act to 
test the constitutionality of the Labor 
Peace Act. While labor attacked the 
act as a whole, special attention was 
paid Sections 20 and 21. These sections 
required labor to incorpo- 
rate before they could act as bargain 
Officers were to 


unions 


ing representatives. 
be elected annually by secret ballot; 
voting for officers, salaries, strikes 
and on questions of policy and the 
punishment of members was to be 
by secret ballot; amount of initiation 
fees was regulated; expenditures had 
to be accounted for; books and finan 
cial records of the union were to be 
examined by the Colorado industrial 
commission; upon written request of 
ten members of the corporation, a re 
porter—certified by the commission 
was to be employed by the corpora- 
tion to report all proceedings at any 
meeting of its members and file a 
copy with the commission; members 
having complaints against the corpo- 
ration could appeal to the industrial 
commission or courts. 


The district court upheld the act, 


with the exception of Sections 20 and 
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TABLE 1 
Activities of the Commission, 1945-1958 


All-Union 
\ greement 
Elections 


Representation 
Year Elections 
1945 0 
19406 0 
1947 11] 
1948 14 
1949 7 
1950 11 
1951 12 
1952 10 
1953 18 
1954 15 
1955 24 
1956 24 
1957 39 
1958 (June 30) 8 
Total 193 


Source 


Total 
Activities 
for Year 

- 

4 
17 
20 


Pa) 


15 


Charges of 
Unfair Labor 
Practice 
0 
l 
4 


Nm we 


Jiwe bo 


— 


127 19 
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21 and some other minor provisions. 
Upon appeal, the Colorado Supreme 
Court affirmed the lower court’s rul 
ing on Sections 20 and 21.'° These 
sections, the court held, operate as a 
complete general restraint upon the 
exercise of the rights of free speech, 
free press and assembly, thus violat- 
ing the due clause of the 
Fourteenth Amendment of the federal 
Constitution, considered in conjunc 
tion with the First Amendment. 


process 


The court emphasized that the right 
of workmen to organize in labor 
unions for the purpose of promoting 
their common welfare by lawful means 
has been recognized by the courts of 
the United States and declared to be 
a “fundamental” one. Sections 20 and 
21 transgressed constitutionality by 
denying to unincorporated labor unions 
and their individual members any 


right to assemble and function as such 


“AFL et al. v. Reilly et al, 9 LABOR CASES: 
62,462, 113 Colo. 90 (1944). 
Elizabeth Lee 


For a discus- 


Dillon, 


sion of this case, see 
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in the promotion of their common 
welfare by lawful means. 

Other sections which were insepara- 
bly connected with the invalidated 
sections also fell by the wayside : no 
lawful unless it is au- 
a majority vote of the 


strike to be 
thorized by 
employees of the union involved taken 
by a secret ballot; and making a ma 
jority vote by secret ballot to call a 
the 


concomit 


strike a condition precedent to 
lawful exercise of certain 
ants of a strike. 

Labor sought to have the entire 
act declared unconstitutional on the 
the theory that the NLRA had pre- 
empted the field. The court held that 
not only did the NLRA not pre-empt 
the field of regulation of labor dis- 
but that had 
“designedly open an area for 
control” that conflicts be- 


also Congress 


left 
and 


putes, 
state 


bor Peace Act,” 18 Rocky Mountain Law 
Review 52-59 (1945) 
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tween federal and state enactments, 
or orders arising therefrom, within 
that area, should be resolved only 
and specific issues 


upon “concrete 


raised by actual cases.” 


Administration Under Act 

The act assigns the industrial com- 
mission a number of responsibilities, 
but two of these particularly stand 
out: (1) to conduct representation 
and all-union agreement elections and 
(2) to investigate and remedy charges 
of unfair labor practices in those in 
dustries engaged in intrastate com 
Its record of activ ity in these 
Table 1 on the fac 


merce.'* 
areas 1s shown in 
ing page. 

Table 2 the 


were involved in the majority of the 


details unions which 
election activities. 

320 elections held by 
1945 
June, 1958, 12 unions engaged in 246 


the 
the commission 


Thus, of 


between and 


elections, or 77 per cent of the elec- 
Thirty-seven other unions par 


23 per 


tions 
ticipated in 74 elections, or 
the total. Finally, it should 
be noted that one union, the Hotel 
and Restaurant Employees Union, par 
ticipated in 17 per cent of the total 


cent of 


election activities brought before the 
commission 

\s noted by the data, investigation 
of unfair labor has repre 
sented only about 5 per cent of the 
Slightly 


practices 


activities of the commission 


Most 


com 


The act has an unusual provision 


have similar industrial 
missions that 
charges be filed with the agency, but this 1s 
hese may be addressed 
commission or to the How 


an infinitesimal number of untair 


states which 


require unfair labor practice 
not so in Colorado. 
to the courts 
ever, only 
labor practice charges have originated in the 
Remedies sought are of an equitable 
that is, 
picketing activities of unions. See 
Wilk Producers, Inc., et al Inter 
Brotherhood of Teamsters, et al 
q 63,778, 116 Colo 389 
Veat Cutters 
Local 641 


courts 
nature, applications for injunctions 
against 
Denver 
national 
12 Lapor C 
(1947): Amalagamated 


Butcher Workers 


ASES 
and 


if America, eta 
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TABLE 2 


Unions Involved in Nine or More 
Elections, 1945-1958 (June 30) 
No. Elections in 
Union Which Involved 
Machinists 9 
W orkers 10 
Mine Workers 13 
Clerks 14 
Engineers 15 
Dry Cleaners 20 
Confectionary Workers 21 
Employees 


Bindery 
United 
Retail 
Operating 
Laundry & 
Bakery & 
Building Service 
IBEW 
Amalgamated Meat Cutters 
Teamsters 

Hotel & Restaurant Employees 


246* 


Source Records of the Colorado Industrial 
Commission 
* About 98 per cent of the representation elec 


tions had only one union on the ballot 





per cent of these arose in 


over 25 
In the succeeding four and one 


1953 
half years, only two unfair labor prac 

filed Of the 19 
charges of unfair labor practice almost 
On 


tice charges were 


all were initiated by unions rare 


occasions, an individual may walk 


into the offices of the commission to 
lodge a complaint 


These conclusions may be drawn 


from the following data: 
(1) The commission is being used 


almost exclusively as an election 


conducting agency. It is also fai 


to assume that a number of elections 


were held as a result of agreement 
v. Green, 15 Lapor CAses § 64,860, 119 Colo 
92 (1948) ; International Protherhood of Team 
sters v7. Publita 16 LABOR 
Cases 9 64,906, 119 Co 


Building 


Cab Company, et a 
lo. 208 (1949): Denver 
Trades Coun 


and Construction 
et al Henry Stone, 132 Colo. 187 
United Mine Workers of 
Golden Cycle Corporation, 31 LABor CASEs 
{ 70,182, 134 Colo. 140 (1956); Pueblo Build 
onstruction Trades Council, et al 
Construction Company, 31 LABOR 
§ 70,475, 134 Colo. 469 (1957) Sec 
Philip Hornbein, Jr., “Labor Injunctions 
under the Colorado Labor Peace Act,” 26 
Dicta 63-72 (1949) 


(1955); 


America, et al. 7 


ing and ( 
Harpe 


(CASES 








between the employer and union after 
the union had satisfied the employer 
that it represented a substantial num- 
ber of his employees. 

(2) Either unfair labor practices 
are not being committed or, if they 
are, employers and unions are work- 
ing the matter out between them- 
selves, rather than relying on the 
peace act. The paucity of unfair labor 
practice charges, to say nothing of 
complaints, in 15 years remains one 
of the most amazing phenomena in 
labor-management relations in Colo- 
rado.*® 

(3) The act has provided a mecha- 
nism to remove the emotion-tinged 
question of the union shop as a source 
of irritation in collective bargaining. 
Although a three-fourths vote of the 
employees in favor of a union shop 
is not binding upon the employer, it 
is difficult for the employer to refuse 
a demand for a union shop after such 
a vote. 

(4) One of the the 
commission is to engage in preventive 
investigation and mediation; little of 
this has been done, although the 1915 
law creating the commission empha- 
sized this function. Warne and Gaddes 
(see footnote 4) were doubtful that 
the commission had been effective in 
this respect. Labor has been histori- 


functions of 


cally antagonistic to the commission 
and, accordingly, has not sought its 
mediatory services. With recent 
changes in the composition of the 
commission there are indications that 
organized labor may be more favor- 
ably disposed toward it, though not 
to the degree of looking to it for 





Mediation 


mediation. The Federal 
and Conciliation Service has 
much more active, even to the extent 
of being asked to participate in purely 
intrastate disputes. 


been 


Finally, it should be noted that the 
pre-emptive National Labor Relations 
Act has had little effect in determin- 
ing the extent of the commission’s ac- 
tivities. Considering that 90 per cent 
of the businesses in Colorado employ 
less than 20 people, it is fair to as- 
sume that most of these would not 
satisfy the jurisdictional requirements 
laid down by the NLRB, particularly 
that of volume. The commission's 
reports indicate that where there has 
been a doubt as to whether a com- 
pany fell within its jurisdiction or 
that of the NLRB, the commission 
was quite willing to withdraw from 
the case and refer the parties to the 
federal agency.”® 

The commission has been criticized, 
particularly by labor. “Indifferent to 
its responsibility,” “most useless bu 
reau in the state government,” “bi 
ased,” “ineffective,” “merely a statistic 
gathering agency,” are a few of the 
terms applied by leaders of organized 
labor in the past. The commission 
has answered its critics by pointing 
to the multiple responsibilities im- 
posed upon it, over and above its 
labor and its 
these out 


relations, 
carry 


duties in 
meager budget to 
properly. 


Suggestions for Amendment 

For a number of years organized 
labor fought to get the Labor Peace 
Act repealed and they almost suc- 





* Contrast this with the experience under 
the Taft-Hartley Law. The Denver field 
office of the NLRB reports the following 
number of unfair labor practice charges filed 


in Colorado: 1942—49; 1943—30; 1944—31; 


1945—31; 1946—42; 1947—41; 1948—31; 
1950—58; 1951—71; 1952—74; 1953—74; 
1954—42; 1955—47; 1956—78; 1957—57; 
1958—115. 
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* Unlike similar administrative agencies in 
other states, the commission, because of its 
meager budget, has been unwilling to assume 
jurisdiction in doubtful cases. To some extent 
this has been responsible for the charge of 
inactivity leveled against the commission. 
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ceeded in 1949. In recent years the 
accent has been on amendment. 

The most recent proposals, none of 
which was passed, were made in the 
1959 legislative session: 

(1) Public employees would have 
had the right to unionize without the 
right to strike. Disputes would have 
been subject to compulsory arbitration. 


(2) The present provision that a 
majority of all employees must par- 
ticipate in a plant election before a 
collective bargaining unit can be es- 
tablished would have been removed. 

(3) The 75 per cent employee-ap- 
proval requirement before manage- 
ment and union can negotiate a union 
shop would have been eliminated. 


(4) Unions failing to win endorse- 


ment in a first election would have 
been allowed to hold a second elec- 


tion after six months. 


would have 
jurisdiction 


(5) The commission 
been given initial 
over unfair labor practices, subject 
to later court review. 


sole 


Assessment of Act 

The determination of the effective- 
ness or ineffectiveness of a particular 
statute depends upon the objectives 
the law seeks to accomplish. The 
declaration of policy in the Labor 
Peace Act spells these out: 

“The public policy of the State as to 
employment relations and collective 
bargaining, in the furtherance of 
which this Act is enacted, is declared 
to be as follows: 

“(1) It recognizes that there are 
three major interests involved, namely: 
that of the public, the employee, and 
the employer. These three interests 
are to a considerable extent inter- 


“Year Book of the State of Colorado, 
1956-1958, p. 622. 
* John G. Welles, “Colorado in 1960: A 


Forecast,” 2 Western Business Review 79-87 
(May, 1958). 
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related. It is the policy of the state 
to protect and promote each of these 
interests with due regard to the situ 


ation and to the rights of the others. 

“(2) Industrial peace, regular and 
adequate income for the employee. 
and uninterrupted production of goods 
and services are promotive of all of 
these interests. They largely 
dependent upon the maintenance of 
fair, friendly and mutually satisfac 
relations and the 


are 


tory employment 
availability of suitable machinery for 
the peaceful adjustment of whatever 
legitimate controversies may arise.” 

Since the objectives are to promote 
the interests of the parties concerned, 
the following criteria are suggested 
as valid and helpful in determining 
whether the act’s objectives have been 
achieved: economic health of the state, 
growth of union membership, earn- 
ings of labor in Colorado, collective 
bargaining and union shop elections 
won, and incidence of strikes. The 
time period is 1943-1958. 


Economic Growth 
Colorado is a state which is rela 
tively nonindustrialized and in which 
the small establishment predominates. 
In 1953 the state had 30,335 industrial 
and business establishments, of which 
28,000, or roughly 90 per cent, employed 

less than 20 employees." 


Although in terms of value added 

$471,507 ,000—manufacturing led all 
industries of the in 1954, this 
industrial segment employed 
about 11 per cent of the labor force 
of the state." 1957, 
in manufacturing was 15.5 per cent 


state 
only 


In employment 


of the nonagricultural labor force, as 


against a national average of 32 per 


cent.’® 

* State Employment: 1939-1956, and Bulle- 
tin, March, 1955, both by United States 
Department of Labor; also Monthly Labor 
Review, October, 1958, pp. 1174-1175. 














The state has grown economically 
and population-wise at a rate faster 
than the national average. From 1929 
to 1956 Colorado's population increased 
60 per cent as against a national aver 
age increase of 37 per cent. Per capita 
personal income increased 38 per cent 
between 1950 and 1957, as against a 
national average per capita increase 
of 36 per cent, but total personal in- 
come for this period increased 73 per 
cent as against a national average 
increase of 53 per cent. 

Unemployment, too, has been rela- 
tively low during the period under 
discussion. For example, until the 
1957-1958 recession, Colorado was 
generally classified by the Bureau of 
Labor Statistics in its B category 
unemployment of 1.5-2.9 per cent of 


the labor force. This was a rate of 
unemployment lower than that to 
which many other sections of the 


country were subject. Because of its 
relatively slower rate of development, 
Colorado to the 
worker-in-migration without too much 
difficulty. 


was able absorb 


In sum, Colorado has enjoyed a 
steady, stable, economic expansion, 
primarily in the form of small, non- 
manufacturing industries. Further- 
more, both in terms of employment 
and in gross state product, agricul- 
ture remains an important contributor 
to the state’s economy, thus permitting 
rural areas to wield considerable influ 
ence in the legislature. 


Growth of Union Membership 

entitled “Extent of 
Unionization Major Mar 
kets, 1951-1952,” the Bureau of Labor 
Statistics, 


In a_ study 


in Labor 


covering establishments 
*® Monthly Labor Review, January, 1953, 
pp. 26-29. 

** Nelson M. Bortz and James F. Walker, 
“Extent ot Collective Agreements in 17 La- 
bor Markets, 1953-54," Monthly Labor Re- 
view, January, 1955, pp. 64-68. 
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employing 21 or more persons, est! 
mated that in Denver 50 to 74 per 
cent of plant workers in all industries 
were covered by union agreements 
(this does not indicate extent of 
union membership). Ten to 14 per 
cent of office workers in all industries 
were covered by union agreements 
Twenty to 33 per cent of those em 
ployed in manufacturing were covered, 
and in nonmanufacturing 10 to 14 
per cent.*° This estimate of coverage 
is probably on the high side, as the 
bureau cautions, since the sampling 
was from firms employing 21 or more, 
whereas in Denver and Colorado, the 
greatest number of companies employ 
less than 20 workers. 

In a 1953-1954 study by the Bureau 
of Labor Statistics covering establish 
ments employing 51 or more, the bu 
reau gave the following as estimates 
of the proportion of plant workers 
covered by labor-management agree 
ments in Denver: 
Per Cent 


Plant Office 

Workers Workers 

All Industries 60-69 0- 9 

Manufacturing 70-79 10-19 

Public Utilities 90 + Oe 9 

Retail Trade 30-39 0-9 
The authors of this study say: 
“Frequently expressed observations 
to the effect that larger plants are 
more often covered by labor-manage 
ment contracts than smaller establish 


ments, were supported by an analysis 
of 
establishment.” *! 

In 1939, there were roughly 40,000 
members in trade unions in Colorado; 
in 1953, 114,000 members, an increase 


agreement coverage by size of 


of 184 per cent as against a United 
States increase of 149 per cent.** In 


1939, trade union membership was 


* Leo Troy, “Distribution of Union Mem 
Among the States, 1939 and 1953,” 
Paper 56, National Bureau of 
Economic Research, Inc., 1957. 


bership 
Occasional 
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TABLE 3 


Annual Averages of Average Weekly Earnings, 
Colorado and United States, by Industry Groups, 1957 


Colorado United States 





Mining $101.11 $102.21 
Contract Construction 107.63 106.64 
Manufacturing 87.10 82.39 
Communication, Electric and Gas Utilities 80.80 

Gas and Electric 95.30 

Telephone 70.05 

Switchboard Operating Employees 62.70 

Line Construction 102.48 

Telegraph 87.30 
Wholesale Trade 81.00 84.42 
Retail Trade (except Eating and Drinking Places) — 62.88 62.48 
Finance (except Insurance and Real Estate) 60.91 

Banks 64.21 

Insurance 80.73 

Security Dealers 98.77 
Hotels 12.77 $3.52 
Laundries, Cleaning and Dyeing Plants $3.23 

Laundries $3.27 

Cleaning and Dyeing Plants 50.57 

Source: United States Department of Labor, Bulletin, March, 1958, and Monthly Labor 
Review, October, 1958. 

The data in Table 3 would indicate that in the areas of their greatest strengtl 
mining, construction, manufacturing—unions have secured f their members wages as 
good or better than the national average 
17.6 per cent of the nonagricultural to have gone ahead without being 
employment in the state; in 1953, it visibly affected one way or the other 


was 27.8 per cent, as against 21.5 and 
32.6 per cent for the respective years 
for the United States.’ 
that about 90 per cent of Colorado 
than 19 


Considering 
establishments employ less 
employees, this indicates both a high 
of the large 


degree of unionization 


employers and considerable activity 


in the smaller companies. \ssessed 
within the framework of the economic 
setting of Colorado 


tration of employment in service, fi 


heavy concen- 
nance, and trade—unionization seems 


** Work cited at footnote 22 


** Table 2 details the activity by unions in 
such units as hotels and restaurants, retail 
t stores, building l servic stablisl 
meat stores, Duliding and service estaDish 
ments, bakeries and contectioneries, laut 
dries and dry cleaning establishments—all 


fairly small business operations. 
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by the Labor Peace Act 
Earnings of Labor 
Tabk 


> 1 
3 shows average weekly earn 


ings in Colorado of employees in s« 
lected industry groups and the United 
States average for the year 1957 


Collective Bargaining 
and Union Shop Elections 
Has the act 


made it more difficult 


for unions to be certified? Table 4 
indicates that they have won about 
| the field « < { e | ] 
i »B Iding Trade ( fi < mate t i 
nemb¢ alts ive red ab t YU 
IT c¢ { ad 
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TABLE 4 


Collective Bargaining Elections Held in 
Colorado, 1947-1958 





Collective 

Bargaining Number Per Cent 
Year Elections Held Approved Approved 
1947 11 9 82 
1948 14 8 57 
1949 7 5 71 
1950 11 8 73 
1951 12 11 91 
1952 10 & 80 
1953 18 & 45 
1954 15 1] 73 
1955 24 20 83 
1956 24 16 66 
1957 39 33 84 
1958 (6-30) 8 2 25 
Total 193 139 72 

Source: Records of the Colorado Industrial 


Commission. 





three fourths of the representation 
elections,*° and about 74 per cent of 
all-union agreement elections, for the 
period under consideration. 


Industrial Strife 

Has the Labor Peace Act been an 
effective instrument in reducing labor 
strife in Colorado? The hypothesis is 
that it has not. One aspect in evalu- 
ating the effectiveness of the act in 
this respect bears upon the incidence 
of strikes. 

The 
worker involved, seems to provide a 


statistic, man-days idle per 
reasonable measure of the intensity 
of friction between labor and manage 
ment. A low ratio in a given year 
indicates a prevailing conciliatory at 
mosphere, while a high value reflects 
a condition where the parties are hard- 
pressed to make an agreement. The 
ratio, man-days idle per worker, com 
bines in a single figure that which 
appears to be relevant in the paucity 
of statistics pertaining to strikes. 
Moreover, the 
pretty much independent of changes 


ratio appears to be 


* Tn Colorado in 1957, unions won 84 per 
cent of the collective bargaining elections 
held. Nationally, under the Taft-Hartley 
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in the levels of union membership 
and employment. It thereby avoids 
a limitation inherent in the 
such statistics as number of 
workers idled, and man-days lost for 
evaluating the extent of labor strife. 
Each of these statistics is related in 
a general way to the level of union 


use of 
strikes, 


membership and employment as well 


as to changes in membership and 
employment over time. Conclusions 
based on use of these figures for 


comparative purposes are likely to be 
obscured by large differences in the 
levels of and changes in membership 
and employment. 

Over the period 1938-1957, Colo 
rado has shown a generally higher 
figure for man-days idle per worker 
than the United States. This situ 
ation cbtains in the period 1938-1943 
as well as in the post-1943 period. 
Judging from this, labor-management 
friction has been somewhat greater 
over the period in Colorado when 
compared with the nation. 

Man-days idle per worker for the 
United States has increased from an 
average of 9.8 per cent for the period 
1938-1943 to 15.0 per cent for the period 
1944-1957, 53.1 per cent change. The 
corresponding figures for Colorado 
show 10.5 per cent and 16.9 per cent, 
or a 00.3 per cent change. 

It is difficult to assign special sig 
nificance to a difference of seven per 
centage points when dealing with data 
It might be argued that 
labor relations, as measured by man 


of this sort. 


days idle per worker, have deteriorated 
slightly since 1943. On the other hand, 
it is attribute differ 
ences of this magnitude to variations 
comparisons 


reasonable to 
inherent in state-national 
Either the peace act has not been ef- 
fective in fulfilling the objective of 
reducing labor strife, or little or no 
been brought about in 


change has 


Act, they won 62 per cent (Annual Report 


»f National Labor Relations Board 1958). 
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TABLE 5 

Man-Days Idle per Worker Involved in 
Strikes, United States and Colorado, 
1938-1957 


United States 




















































Year Colorado 


Post-1943 


1957 11.9 93 
1956 17.4 19.7 
1955 10.6 6.5 
1954 14.8 13.2 
1953 11.8 10.5 
1952 16.7 20.5 
195] 10.3 16.6 
1950) 16.1 21.6 
1949 16.7 15.6 
1948 17.4 28.7 
1947 15.9 19.0 
1946 25.2 22.5 
1945 11.0 6.2 
1944 4.1 5.9 
1938-1943 
1943 OS 13.5 
1942 5.0 29 
1941 9.7 10.1 
1940 11.6 13.4 
1939 15.2 OS 
1938 13.3 7.9 
Average 1944-1957 15.0 16.9 
Average 1938-1943 9.8 10.5 
Per cent Change 53.1 60.3 
Sources: Statistical Abstract of the United 


States, 1958 (United States Department of Com- 
merce, Bureau of the Census): Colorado Year- 
book, 1956-1958 (Colorado State Planning Com- 
mission) 





this respect by its passage. In either 
event there appears to be no evidence, 
in the the Colorado 
Peace Act, to impugn the hypothesis 


case of Labor 


set forth above. 


Conclusions 

This article has suggested criteria 
which might be useful to those re 
sponsible for developing public policy. 
For illustrative purposes the provisions 
of the Colorado Labor \ct, a 
typical state labor code, have been 
attempt has 
through the 


| eal e 


and an been 


the act 


described, 
made to assess 
use of these criteria. 

Analysis of employment and eco- 
nomic conditions reveals the climate 
industrial take 


in’ which relations 
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place. Industrial dispute records give 
indications of the relative harmony 
existing ; unfair 
practice charges filed and collective 


analysis of labor 
bargaining and union shop elections 
held reveal administrative aspects of 
the 
and data on earnings of workers sug- 


act. Union membership figures 
gest how unions have fared in a state 
which has a comprehensive labor code. 

The 
of the Colorado 
national tide running 
culminating in the Taft-Hartley Act 
of 1947, the temporary 
war-induced patriotism and a deep 


the 


Peace 


reasons behind passage 


Act a 
labor 


Lab« IT 


against 
eltects ol 


seated conservatism of a rural-domi 
nated legislature—permit one to con 
clude that it was designed to punish 
unsatisfac 


labor rather than correct 


tory labor practices. This is obvious 
from the sections, subsequently de 
clared unconstitutional, which sought 
to regulate, in almost minute detail, 
the 
the narrowed definition of 


internal activities of unions and 


“labor dis 
pute” which was adopted 


The the 


vote administering agency 


use of commission as a 
y almost ex 
clusively is evidence of both manage 
labor’s indifference to the 
Labor Peace Act. In part, 
legacy of the little-lamented 
trial Disputes Act of 1915, which gave 


ment’s and 
this is a 
Indus 
to investigate 


the commission power 


disputes and make recommendations 


for their settlement, but where re 
sults, as noted above, were ineffectual 
The small number of unfair labor 
practice charges coming before the 


commission and the courts is cet 


tainly of some significance in assess 


ing the condition of labor-management 


relations 


In terms of the economic expan 
sion of the state, the relatively mod 
est industrial disputes record, the 
small number of unfair labor pra 


tice charges filed, the sizable increase 
(Continued on page 911) 
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Developments 








Discharge—Inefficiency 


Was an employee discharged to in- 
timidate other workers or as a result 
of below-average work? 

A weaver was discharged and the 
union contended that he had been dis 
charged for low efficiency, which was 
3 per cent less than that of the weav 
the other shifts on the 
The union also believed that 


ers on Same 
looms. 
that the termination had occurred to 
“try to intimidate the other weavers 
into extra effort through fear of dis- 
charge if they could not match the 
earnings of the weavers on the other 
shifts.” It was further contended that 
the discharge had been unjust 
cause there is nothing in the Agree- 
ment which states that a man had 
to equal his partners’ efficiency or 


‘61 
vDe- 


earnings.” 

The for its 
tained that six warnings had been is- 
the aggrieved prior to his 

Si that he 
quick enough to get from loom to 


company part main 
sued to 


discharge. It said was not 
loom nor was he able to keep up with 
his work and at the same time main- 
tain quality. The company brought 
out that his average was below the 
averages of the other two men who 
worked the same set of looms on the 


other two shifts. 
Harold T. Dworet, impartial chair- 


man of the arbitration board, said: 
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. [the 
aggrieved] was not maintaining the 
standard of the job set by the other 
that the 
. [him] 
to be a “Superman” as contended by 
the Union, but they did expect him to 
maintain a fair standard for the job 
which had performed by the 
other two men on the same job which 


“This is significant that 


two men. It is apparent 


Company did not expect 


been 


is no more than fair or reasonable on 
the part of the Company. 

“The request of the Union that this 
be judged by the heart as well as the 
head did not consider the fact that the 
majority of the people in this plant 
would be without jobs if Management 
were obliged to shut the operation 
down because of monetary loss. Em 
ployees who do not meet the produc- 
tion standard and who make mistakes 
that are costly could cause the shut 
down of this plant. It was brought 
out by Management that it was hav 
ing difficulty in keeping the plant 
open. 


“Management had the right to dis 
cipline or discharge this employee for 
It is also apparent that 
the rate that 
working at a 


just cause. 
the Company set SO 
qualified employees 
normal pace of 85% of the time had 
the opportunity to earn the expected 
earnings rate for the job and that... 
| the aggrieved] was below this stand- 
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ard after sufficient time for experience. 
The Company had the right to estab- 
lish and maintain high standards both 
as to quality and quantity of pro- 
duction. 


“The position of the Company was 
fully supported, while that of the 
Union was not. Charges of contract 
violation were disproved by the Com 
pany. The grievance is dismissed.” 


Discharge—Possession of Liquor 


When the testimony of witnesses was 
conflicting, was circumstantial evidence 
sufficient? 


Joseph M. Klamon was recently 


called upon to arbitrate a complicated 


case involving a termination of a fe- 
male employee for “violating Com 
regulation by having a bottle 
The com- 


pany 
of whiskey in possession.” 
plications were the result of the con- 
flicting testimony of the several 
witnesses, one of whom was reluctant 
to become involved, and the charge 
by the woman that the foreman who 
had brought the complaint 
her was guilty of making improper 
proposals to the woman. There was 


against 


also some confusion about the brand 
of whiskey alleged to be in her 
possession. 

On the date preceding her dis- 
charge, the woman worked the 4 p. m. 
to 12:30 a. m. shift. During the regu- 
lar luncheon break, she went to lunch 
with two fellow employees, X and Y. 
While they were at lunch, the woman 
asked X to go to the package store 
adjacent to the lunchroom and pur 
chase a bottle of whiskey with money 
she gave him, or at least he 
testified that this was the situation. 
Y testified that X had left the build- 
ing had later with a 
brown package. However, neither X 
nor Y could that he had 
her enter the plant carrying the pack- 


which 


and returned 


seen 


say 


Arbitration 


age. Another employee, Z, said that 
after the lunch period, she had offered 
him a drink from a paper cup, but he 
had refused it. Therefore, he said 
that he was unable to say whether the 
drink contained whiskey or not. Z 
had attempted to be excused from 
testifying, but, upon being called, was 
examined by the management repre 
sentatives in an attempt to show that 
he had told them earlier that he had 
refused the drink 
he had detected the odor of whiskey. 


to accept because 


The work shift ended at 12:30 a. m., 


but it was work overt 


time. The foreman said that he would 


necessary to 


drive the aggrieved home, since she 
ride by 
the two 


would miss her regular bus 


staying late. At 1:30 a. m. 
left in the foreman’s car and the fore 
man testified that the aggrieved, while 
they were still on company premises, 
offered him a drink from a bottle 
which she had in her possession (not 
which X had had 


The woman that 
offered the foreman a 


the brand said he 


purchased). said 
she had 
drink, but that the opposite was true, 
he had offered her one which she had 
refused. She testified that he 


had made certain improper proposals 


not 


also 


The next day, the foreman turned 
bottle he said he had 
the and 
In this com 


the retained 


over to company the ag 
grieved was discharged. 
conflicting case, Mr 


plicated and 


Klamon said: 


“In order to sustain the Union con 
tention it will be necessary to make 
findings of fact that will hold that all 
witnesses for the Company, including 
two fellow 
lunch with the aggrieved, the reluc- 
tant witness whose testimony appeared 
drastically changed from the 


employees who went to 


to be 
time he 
ment and the time he testified at the 


was questioned by manage 


hearing, and three supervisory em 
ployees who testified are all testifying 
falsely and that the aggrieved is the 
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only one who is testifying truly. The 
testimony of both the aggrieved and 
foreman relative to the alleged 
improper proposals bear no relation 
whatever to the ground for the dis 
charge, namely, the possession of a 
bottle of whiskey on Company prem 
ises, is wholly irrelevant and not ma- 
terial to the issue in this case, although 
testimony in relation thereto may 
bear upon the credibility of both. 
Suffice it to say that we not only find 
it difficult but impossible to believe 


that the testimony of [X, Y 
and Z|] and... [the foreman] insofar 
as... [he] testified to the fact that 


he was offered a drink of whiskey 
from a bottle that the aggrieved ten 
dered to him while still on Company 
premises on the parking lot and be 
fore he had driven off the Company 
parking facility suffice it to say 
that we cannot accept the view that 
all of the testimony of those witnesses 
are total fabrications. 

“The evidence or rather the testi- 
[the foreman] that he 
drink 


me my of 


was offered a while still on 
Company premises is hereby accepted 
as the true version of what transpired. 
This alone is sufficient to sustain ter- 
We find that the 


sequence of events are, of course, not 


mination, 


hearsay, but circumstantial as well as 
direct. Circumstantial evidence is es 
sentially a sequence of events which 
is wholly irreconcilable with any theory 
other than guilt and which shifts the 
burden of proof to the accused. We 
cannot avoid the duty of passing upon 
the credibility of witnesses and mak- 
ing the above findings of fact. This 
is a decision that we find difficult to 
make. However reluctant we may 
feel upon the basis of the facts, we are 
obliged to sustain in its entirety the 
contention of the Company and to 
deny the contention of the aggrieved 
and of the Union in this case.” 
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Grievance Procedure— 
Work Stoppage 

Did employees who refused to work 

thereby forfeit their seniority and other 

rights? 

Recently, 29 employees of a shoe 
company stopped work in protest against 
what they considered improper calcu- 
lation of their average time. Both the 
management and a union official tried 
repeatedly to get the men to return 
to work. Finally, when the negotia 
tions broke down, the 
cepted their pay checks and left the 


workers ac- 


plant. 

The company then hired five addi 
tional employees, and when the former 
employees said that they were willing 
to return to work, the company in 
formed them that they would have to 
file applications for employment and 
reapply for fringe benefits. Twenty 
three of them were re-employed, but 
without seniority or other rights. The 
union then filed 
reinstatement of all 29 persons, both 


etievances, seeking 
to employment and to full seniority. 
Joseph M. Klamon was the chairman 
of the arbitration panel which decided 
this case. 

Mr. Klamon said: 

“The parties in this arbitration have 
been in contractual relations for many 
years. For the most part they have 
enjoyed unusually good industrial re 
Many have 


negotiated between [them] and 


lations. contracts been 
in the course of many years a number 


of grievances have been processed 
pursuant to the terms of the contract 
without work stoppage. Unfortu 
nately, in this plant there have been 
a number of work stoppages in viola 
tion of the Management 
cannot escape a certain responsibility 
for having tolerated a situation of this 
nature. In a number of previous in 
stances where there have been work 


stoppages in violation of the contract 


contract. 
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and the grievance procedure has been 
ignored by employees, management, 
in an effort to resolve matters without 
delay, has yielded to a number of de- 
mands. In doing so perhaps manage- 
ment should be censured for having if 
not encouraged at least tolerated peri- 
odic departures from the normal griev- 
ance procedure. All parties, including 
the Union officers, recognize that there 
is no legal basis for disregarding this 
grievance procedure. \ collective 
labor agreement would seem to mean 
very little unless both parties abide 
by the contract no matter how certain 
feel that any particular 


they may 


grievance is just. It is not necessary 


for us to decide that the men had vol 
untarily quit their jobs or that there 


had been a constructive discharge in 


stead. 


“The merits of the method of com 
putation are entirely irrelevant to the 
basic issue in this case. It is possible 
that had the cutters pursued the grie\ 
ance procedure provided in the con 
tract they may well have been sustained 
with full retroactivity. Indeed 
the grievance procedure means nothing 
if it does not provide a method for 
the peaceable settlement of disputes 
without interrupting normal produc 
tion to the detriment of everyone.” 

The award was: “The position and 
contention of the Company in both 


grievances is hereby sustained 
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in union membership, the large per 
centage of collective bargaining and 
union shop elections won by unions 
and the earnings of workers compa 
the United States’ average 
in manufacturing, construction 
could that at 
has not the 
parties 


rable t 
and 


mining, one conclude 
the act stood in 
the interests of the 


The public has not 


least 
way of 
involved. been 
plagued with excessive strikes, em 
have had an orderly pro 


which to 


pl \ ees 


cedure by express their 


in collective bargaining and 


interest 
employers have seen businesses and 
industry expand. Although no single 
criterion permits of definitive 
conclusions, the combination of all of 
pattern which per 


any 


them provides a 
mits the conclusion that, in general, 
the climate of labor-management re 
lations in Colorado 1943 has 
not justified the passage of the Labor 
Peace Act. The which have 
taken place between 1943 and 1958 


since 
events 
would seem to sustain this analysis: 
During a period of substantial eco 
nomic growth and fairly aggressive 
union organizing activities, employers 


Arbitration 


able to estab 


accommodative 


and unions have been 


lish and = maintain 
relationships between themselves. It 
is permissible to conclude that these 
the 


Pear ¢ 


also have taken place in 


would 


absence of the Colorado Labor 


\ct 

The argument frequently made that 
a proposed law should not be ob 
jected to because it will not harm the 
parties whom it regulates is without 
substance. It would seem worth con 


sideration at least from a psych 


logi 


~ 


al standpoint, by legislative 
whether it is 
field of 


executive branches 


sirable to laws in the 


pass 
labor 


management relations in a pat 


ticular state unless a definite need. 


determined by an extensive, impart 

tially approached investigation, is 

tablished for them. The restr 
the 


resentment on the part ot those 
den 


ints 


punitive aspects of laws 


fected cy 


This may have a tei 
undermine respect for law, and harde1 
re lationships between managen 
Fortunately, this effe 
Colorado 


[The End] 
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Labor Secretary Reports on 
First Two Months Under New Law 


Mitchell says that the new labor law is 
showing beneficial effects. 


Since the law went into effect on 
September 14, the Department of 
Labor has received 8,000 in- 
quiries for information and a number 
of complaints. Most of the inquiries 
are for general information concern 
ing the law, and the Department mails 
the inquirer one or more of its series 
of 11 pamphlets which explain the 
provisions of the law. The more tech 


some 


nical questions are referred to the 
Department’s solicitor for legal study 
and reply. At present, 97 active in 
vestigations are underway on com 
plaints alleging violation of sections 
of the law, according to Labor Secre 
tary James P. Mitchell. 


Action Against Former Felons 
and Communists 

Section 504 
September 14, 1959. This section pro 
hibits persons convicted of specified 
crimes within the previous five years 
Communist 


became effective on 


or those who have been 
Party members during the same period 
from holding union office. 

All union and management officials 
who might be affected notified 
by the Labor Department that this 
the effect. 


Telegrams were sent to those unions 


were 


section of law was in 
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with public records which suggested 
they might have problems under Sec 
tion 504, giving them ten days to re- 
port what they had done to make 
sure its provisions were being ob- 
served by them. The wires were sent 
and to four 


to the Teamsters union 


unions expelled several 
from the CIO on charges of Commu 
Three of the latter 
unions the constitution 
ality of the law. Two of them (the 
United Electrical, Radio and Ma hine 
Workers of America and the Amer 
ican Communications Association) 
then added the statement that to the 
best of their knowledge none of their 


years ago 
t 

nist domination. 

challenged 


membership was affected by the law 
The third union (the International 
[Longshoremen’s and Warehousemen’s 
Union, headed by Harry Bridges) not 
only replied through its attorneys that 
the law was unconstitutional, but de 
clined to comply with the request for 
as well. The International 
Mine, Mill 
the fourth union which had 
the CIO for 


information 


Union of and Smeltet 


Workers, 


been expelled from 


Communist leanings, replied saying 
only that to the best of its belief the 


Party 


bar on felons and Communist 
members in the new law did not apply 
to anyone in its organization. 
In response to Secretary Mitchell's 
union, 
that all 


telegram to the Teamsters 
President Hofta 


Teamster officials covered by the law 


requested 
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submit to him an affidavit swearing 
that they were not in violation of Sec- 
tion 504 of the law. As a result of 
this action, the Secretary has been 
notified that “there were a few per 
sons serving local unions who on the 
date of the Act 

from continuing their 


effective were dis 
qualified 
services. They have resigned.” 


Trusteeship Reports 

\ provision of the new law requires 
that parent organizations report within 
30 days on all subordinate bodies 
which they hold in trusteeship. 


Up to the middle of November, ac 
cording to Mitchell, 4] 
national and international unions have 
reported on 504 local bodies which 
These re 


Secretary 


they hold in trusteeship. 
ports have been pré cessed and micro 
filmed, and are available for public 
examination at the Labor Department 
They are now also being examined for 
accuracy and for compliance with pro 
visions of the law. 


Two unions, the Hotel & Restau 
rant Employees & Bartenders Inter- 
national and the United 
Brotherhood of Carpenters and Joiners 
each reported that they 


local 


unions apiece since the passage of the 


Union 


of America, 


have released four trusteed 


law ° 


Labor-Management Consultants Reports 
relations con 


the 


Labor-management 


sultants are required by law to 


submit reports to the Secretary of 
Labor if they engaged in certain spe 
Thus far 20 such 
reports have filed by 
management consultants. The reports 


cified activities. 


been labor 


are available for public inspection at 
the Labor Department. 


Labor Organization Information Reports 
To implement the law’s requirement 


that a detailed report of organization 


Rank and File 


and internal procedures be filed with 
the Labor Department by each of the 
nation’s 70,000 or so international, na 
tional and local union bodies, repre 
sentatives of the Department met with 
union representatives to confer on the 
form in which the required informa 
tion would be submitted. Subsequently, 
regulations were issued by Secretary 
Mitchell prescribing a form for the re 
quest which is now being distributed 
The reporting form will elicit from 
unions a description of their structure, 
operating procedures and constitu 
tional provisions, including the amount 
of their initiation fees and dues, and 
procedures for democratic processes 
in elections and in the general running 
of union business 


will be due at the 
December 14: 
after processing, will be 
able to the public for inspection 


These 
Labor Department by 
they 


reports 


avail 


Bonding and Union Election Provisions 

The law that all 
officers who handle funds be bonded 
The the 


section of the law, however, is unclear 


requires union 


language used in bonding 


as to what is meant exactly in many in 
stances. Department attorneys studied 
the terms of the act’s provisions and 
its legislative history to determine 
what Congress intended when the law 


was written 


The importance of an accurate and 


reasonable interpretation is evident 


when it 1s understood that some pos 
sible interpretations of the bonding 


t for 


1 


provisions could make it difficu 
officials to the 
sary could add greatly to 
the amount of which 
eventually will be paid from the dues 


union provide neces 
bonds, or 
fees 


bonding 


of union members 

The Labor Department, according 
to Secretary Mitchell expects to issue 
the 


union 


regulations under provisions of 
the 


prior to December 14, 1959 


law governing elections 
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One of the great cultural problems that we face in America is that 
as the march of technology goes forward at greater acceleration, we 
are robbing the individual worker of any sense of creation in terms 
of his job. Do you think a worker in the Cadillac plant has a sense 
of creation? He doesn't even know he is making a Cadillac unless he 
goes down to the end of the line and sees what comes off of the end. 


He is tightening a bolt, pressing a button. 


—Walter P. Reuther 
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DUES, INITIATION FEES AND UNION SECURITY 
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to comply with its order.’ The ten- 
day period of grace was chosen by the 
Board and is not mentioned in the 
Taft-Hartley Act. In accordance with 
Section 6 of Taft-Hartley Act, the 
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[The End] 
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THE EFFECT OF A CHANGE OF BARGAINING 
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manner as in the case of any classi- 
cal type of contract. The necessary 
effect of such a viewpoint is that the 
newly certified union is shackled, at 
least for a time, to the contract signed 
with the old union except to the ex 
tent that the new union and the em 
ployer can agree on changes. 


attitude of the NLRB 
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stability in labor-management rela 
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ployees should not only be given the 
greatest latitude in the choice of a 
bargaining representative that the law 
allows, but also that the chosen agent 


should not be restricted in its range 
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Italy —A scheduled article is based on the author's personal study 
of labor unions in Italy. As a matter of labor history, Italy has had 
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system is that the only issue that is arbitrable is that of dismissals 
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leatherbedding.— Current labor negotiations and. situations em 
phasize a practice called “featherbedding.” The term “featherbedding” 
is commonly used to mean any working rule or practice which leads 
to a reduction in useful output per man-hour which results in extra --eee-—eee- 
compensation for no extra work or for work not performed. The 
word stems from a complaint, however, of conductors on freight 
trains. The complaint had to do with the poor state of the beds or 
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benches in the caboose, which brought the retort: “What do youse 
guys want, featherbeds?” The author of this article says that this 


issue is a specter which will haunt collective bargaining in the future 
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for the term has come to be aligned with inefficiency at high cost. 








Waye push inflation. The big problem, so this article states, is 
whether the pressures the unions contribute toward inflation are more 
costly than the price which would have to be paid to check that 
pressure. This article discusses cost-push inflation—the responsibilit) 
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of rising prices. The author accepts the validity of the charge that 
unions add appreciably to the inflationary spiral, and he explores the 
possible legal checks which might be imposed to prevent a continua 


tion of such a process The article analyzes such che ks as price 


controls, wage controls, antitrust laws and escalator clauses 


kconomists also have urged that reliance be placed upon unem 
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ployment as a check on inflationary wage spirals, although the record 


seems to indicate that unions find unemployment a justification for 


F MAILED 


higher wages. After reading this article, you may conclude, as the 
author does, that inflation can be checked, but who wants to pay 


the price! 
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Vanagement rights. In a “how to do” article packed with practi 
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cal suggestions, the author holds that management must understand a 
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union's political structure. [It is this political structure which forces 


unions to act with political ethics foremost in thei bargaining re pre 
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